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WHETHER AN APPEAL BY THE STATE IN A 
CRIMINAL CAUSE PLACES THE ACCUSED 
AGAIN IN JEOPARDY. 





The United States Supreme Court have re- 
centiy discussed and disagreed on a point of 
great importance, and which up to this time 
has never been definitely decided. The ques- 
tion, briefly stated, is: Has the state in a 
criminal cause the right of appeal: Or, to 
state it in other terms: Does an appeal by the 
state in a criminal cause place the accused 
again in jeopardy? These questions arose in 
the recent case of Kepner v. United States, 
24 Sup. Ct. Rep. 797, which case will un- 
doubtedly be eagerly weleomed by the pro- 
furnishing a starting point for 
threshing out this puzzling question in the 
several states, if it does not prove the effec- 
tive instrument of final arbitrament. 

The case arose inthe Philippine Islands un- 
der the recent extension to those islands by 
Congress of certain provisions of the Bill of 
Rights, among which was the one providing 
‘*That no person shall be put twice in jeop- 
ardy for the same offense.’’ Admitting that 
the construction heretofore applied to the 
provision as to former jeopardy in the Bill of 
Rights shall necessarily accompany the migra- 
tion of that prinevip'e into the territorial laws 
for the Philippine Islands, and admitting that 
no contrary custom or law of the old regime 
or of the people should be permitted to inter- 
fere with the operation of the law under such 
construetion, the two opposing divisions of 
the supreme court lined up squarely for battle 
on the direct issue as stated in the questions 
ready propounded. 

The majority of the courts held that -to per- 
mit the state to have the right of appeal would 
place the aeceused again in jeopardy, and was 
therefore within the prohibition of the provision 
as to former jeopardy in the Bill of Rights. 


fession as 


Justice, Day who voiced the opinion of the ma- 


jority, in the course of an able and exhaust- 
ive opinion said: ‘‘Itis true that some of the 
(lefinitions given by the text-book writers, and 
found in the reports, limit jeopardy to a sec- 
ond prosecution after verdict by a jury, but 
the weight of authority, as well as decisions 





of this court, have sanc'ioned the rule that a 
person has been in jeopardy when he is reg- 
ularly charged with a crime before a tribunal 
properly organized and competent to try him ; 
certainly so after acquittal. Coleman v. Ten- 
nessee, 97 U. S. 509, 24 L. Ed. 1118. Un- 
doubtedly in those jurisdictions where a trial 
of one accused of crime can only be to a jury, 
and a verdict of acquittal or conviction must 
be by a jury, no legal jeopardy car attach 
until a jury has been called and charged with 
the deliverance of the accused. But, protec- 
tion being against « second trial for the same 
offense, it is obvious that where one has been 
tried before a competent tribunal having juris- 
diction he has been in jeopardy as much as he 
could have been in those tribunals where a 
jury is alone competent to convict or acquit.” 
Citing People v. Miner, 144 Ill. 308, 19 L. R. 
A. 342, 33 N. E. Rep. 40; State v. Bowen, 
15 Minn. 145, 47 N. W. Rep. 650; State v. 
Layne, 96 Tenn. 668, 36S. W. Rep. 390. 

The dissenting opinion in this cause, writ- 
ten by Justice Holmes, concurred in by Jus- 
tices White and McKenna, is interesting 
because of its forceful protest to the further 
effectiveness of this old tradition that the state 
has no right of appeal. Justiee Holmes said 
in part: 

‘*At the present time in this country there 
is more danger that criminals will escape jus- 
tice than that they will be subjected to tyr- 
anny. But I do not stop to consider or to 
state the consequences in detail, as such con- 
siderations are not supposed to be entertained 
by judges, except as inclining them to one of 


| two interpretations, or as a tacit last resort in 


case of doubt. It is more pertinent to observe 
that it seems to me that logically and ration- 
ally a man cannot be said to be more than 
once in jeopardy in the same cause, however 
often he may be tried. The jeopardy is one 
continuing jeopardy, from its beginning to the 
end of the cause. Everybody agrees that the 
principle in its origin was a rule forbidding 
a trial in a new and independent case where a 
man already had been tried once. But there 
is no rule that a man may not be tried twice 
in the same case. 

If a statute should give the right to take 
exceptions to the government, I believe it 
would be impossible to maintain that the pris- 
oner would be protected by the constitution 
from heing tried again. He no more would 
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be put in jeopardy a second time when retried 
because of a mistake of law in his favor, than 
he would be when retried for a mistake that 
did him harm. It cannot matter that the 
prisoner procures the second trial. 

It might be said that when the prisoner 
takes exceptions he only is trying to get rid 
of a jeopardy that already exists,—that so far 
as the verdict is in his favor, as when he is 
found guilty of manslaughter upon an indict- 
ment for murder, according to some decisions 
he will keep it, and can be retried only for 
the less offense, so that the jeopardy only is 
continued to the extent that it already has 
been determined against him, and is contin- 
ued with a chance of escape. I believe the 
decisions referred to to be wrong, but, assum- 
ing them to be right, we aust consider his 
position at the moment when his exceptions 
are sustained. The first verdict has been set 
aside. The jeopardy created by that is at an 
end, and the question is, What shall be done 
with the prisoner? Since at that moment he 
no longer is in jeopardy from the first verdict, 
if a second trial in the same case is a second 
jeopardy even as to the less offense, he has a 
right to go free. In view of these difficulties 
it has been argued that, on principle, he has 
that right if a mistake of law is committed at 
the first trial. 1 Bishop, Crim. Law, 5th ed., 
$§ 999, 1047. But even Mr. Bishop admits 
that the decisions are otherwise, and the point 
is settled in this court by the cases cited above. 
That fetish happily being destroyed, the nec- 
essary alternative is that the constitution per- 
mits a second trial in the same case. The 
reason, however, is not the fiction that a man 
is not in jeopardy, in case of a misdirection, 
for it must be admitted that he is in jeopardy, 
even when the error is patent on the face of 
the record; as when he is tried on a defective 
indictment, if judgment is not arrested. 
United States v. Ball, 165 U.S. 662, 41 L. 
Ed. 300, 16 Sup. Ct. Rep. 1192. Moreover, 
if the fiction were true, it would be equally 
true when the misdirection was in favor of 
the prisoner. The reason, I submit, is that 
there can be but one jeopardy in one case. I 
have seen no other, except the suggestion of 
waiver, and that I think cannot stand.’’ 

It might not be unprofitable to consider 
the decision of the Supreme Court of Cali- 
fornia in the case of People v. Webb, 88 Cal. 
467, in which a statuté undertaking to give 








the right of appeal to the people in criminal 
cases was held to be limited to the cases in 
which errors in the proceedings may oceur 
before legal jeopardy has attached. In the 
course of a well-considered opinion it was 
said: ‘The question thus presented is of 
most grave importance, and, so far as we are 
advised, has never been directly passed upon 
by this court; hence we have given it a most 
patient consideration, and after a careful ex- 
amination of the authorities as to the con- 
struction of similar provisions in the con- 
stitutions of other states, and the constitu- 
tion of the United States, we are entirely 
satisfied that this court has no authority in 
crimine] cases, under our state constitution, 
to order a new trial of a defendant at the in- 
stance of the prosecution for mere errors in 
the ruling of the court during the progress 
of the trial after the jury have been charged 
with the case, and have rendered a verdict 
of not guilty. No case has been called to our 
attention, and after a most diligent examina- 
tion of authorities, we have not been able to 
find a single American case where a retrial 
has been ordered or sanctioned by an appel- 
late court at the instance of the prosecution, 
after the defendant had been once put upon 
his trial for an alleged felony, upon a valid 
indictment before a competent court and 
jury, and acquitted by the verdict of such 
jury; but we find a vast number of adjudi- 
cations of the highest judicial tribunals of the 
different states and many of the federal 
courts to the effect that no such retrial is 
authorized by the common law, and 
directly interdicted by the constitution of the 
United States, and also of most of the several 
states.”’ 


is 





NOTES OF IMPORTANT DECISIONS. 





INNS+-RIGHT TO REFUSE ENTRANCE TO HOTEL 
BECAUSE OF RELIGIOUS BELIFEF.—Much heated 
discussion seems to have arisen over the refusal 
of certain hotels in London to grant admission to 
Mr. Alexander Dowie, the leader of a certain re- 
ligious sect. The English law journals seem to 
admit that the law was violated in such refusal 
but call attention to the fact that there is not 
much encouragement for the injured ‘party to 
take the matter into court because of the difli- 
culty of proving any actual damages. The So- 
licitor’s Law Journal, of London, has the follow- 
ing comment to make on the character of the in- 
cident: ‘By the common law of England every 
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person who keeps a common inn is under an ob- 
ligation to receive, and afford proper entertain- 
ment to, every one who offers himself as a guest, 
if there be sufficient room for him in the inn and 
no good reason for refusing him; the remedy for 
a refusal to provide this entertainment being by 
action or indictment. The question would there 
fore, be whether there was ‘‘good reason”’ for re- 
fusing Mr. Dowie as a guest, and upon the ques- 
tion what is ‘good reason” there is less authority 
than might reasonably be supposed. It has in- 
deed been held that where a person insists upon 
bringing with him dogs which are a nuisance to 
ordinary customers he may be refused admit- 
tance to an hotel, and we can easily imagine 
cases where the ordinary behavior of the appli- 
cant for admission is such that the hotel-keeper 
might be justified in refusing to receive him. It 
has been said, on the other hand, that the inn- 
keeper may not pick and choose his customers, 
and it is quite another question whether he may 
object toa traveler for something wholly un- 
connected with the manner in which he may be 
expected to conduct himself within the hotel. It 
will be remembered that before Mr. Pickwick 
could be received in the inn at Eatanswill, he 
had to satisfy the landlord that he was ‘Blue,”’ 
and it must often have happened that those who 
resort to particular hotels have had the greatest 
objection to the political opinions and speeches 
of those who offer themselves as their fellow 
guests. A landlord may reasonably, in deference 
to the opinions of his customers, find some ex- 
cuse for declining to receive an unpopular visitor 
which would not be upheld ina court of law. 
But we cannot be surprised to hear little of legal 
proceedings against landlords for refusing to re- 
ceive guests. The remedy by indictment is, to 
say the least, unattractive, and itis difficultin a 
civil action to give a sufficient proof of damage.” 





SUICIDAL DECLARATIONS IN HOM- 
ICIDE CASES. 


In prosecutions for homicide, and especially 
where the method of killing alleged is poison, 
the defense is frequently suicide. Evidence 
is then offered to show a suicidal disposition 
or state of mind, and such evidence often con- 
sists of the naked declarations of the deceased, 
unaccompanied by any act, such as **I wish I 
were dead’’ or ‘‘l am going to kill myself.’’ 


These declarations of the deceased, are, of 


course, hearsay testimony, and, if admissible, 
must come within one of the recognized ex- 
ceptions to the rule excluding that class of 
testimony. We are not now discussing such 
declarations when accompanied by an act in 
itself relevant to the issue, because it is be- 
lieved that there is no question about the 





competency of such declarations when so 
made under the doctrine of res geste. Neither 
can there be any controversy as to the relev- 
ancy of such testimony, as knowledge of a 
suicidal tendency or intention of the deceased 
will surely aid a jury in determining whether 
the deceased died by his own hand or by the 
hand of the defendant. But, the question 
concisely stated is, are such naked declara- 
tions competent to establish a suicidal tend- 
ency or disposition? The authorities on that 
question are at such complete variance that 
they cannot be reconciled.! Probably the 
oldest, leading and most cited decision sup- 
porting the admissibility of such declarations 
is that of the Supreme Court of Ohio in Black- 
burn v. State.? Blackburn was indicted for 
murdering Mary Jane Lovell by means of 
strychnine. On the trial there was evidence 
to prove that Mary Jane Lovell committed 
suicide. The defense offered to prove that 
six years before the death of the deceased, 
she was of a melancholy condition of mind, 
predisposed to and threatened to commit sui- 
cide. The offer was refused and the evidence 
excluded. The testimony was excluded in 
the trial court on the ground of remoteness, 
referring as it did to six years prior to the 
time of her death, and the Supreme Court of 
Ohio in holding the proffered testimony ad- 
missible, says: ‘‘It seems to us that this 
lapse of time should go merely to the weight 
and not to the competency of the testimony. 
We cannot assume that this state of mind, 
*this predisposition to suicide was merely tem- 
porary. It was equally open to both parties 
to trace the history of her mind down to a 
more recent period.’’ For that error the case 
was reversed and sent back for a new trial. 
Now, there was no contention made in this 
case that the testimony was incompetent on 
principle, the only objection to it being that 
it was too remote. There is no discussion in 
the case whatsoever on the general principle 
of the admissibility of such testimony, the 
only arguments urged against it ia the trial 
court being its remoteness. That was the 
only objection considered in the supreme 
court, and consequently, Blackburn v. The 
State could not very well be considered as a 


126 Am. Dig. Cent. Ed., see. 306, Cal. 495-6; 24 
Am. & Eng. Ency. of Law (2d Ed.) 673. 
223 Ohio St. 146 (1872). 
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stron. authority in favor of the admissibility 
of such testimony. 

The next decision in point of time is that 
of the highest court of Tennessee, in Boyd v. 
The State,® where a pistol was the means al- 
leged to have been used in committing the 
homicide. The theory of the defense was 
that the deceased committed suicide. Evi- 
dence was offered that the deceased frequently 
threatened to commit suicide when in a mel- 
ancholy state of mind, and that she had upon 
one occasion, which is mentioned, attempted 
to carry out her threats, but was unsuccessful 
in her attempt. The evidence was objected 
to, and its rejection urged as error in the Su- 
preme Court of Tennessee. Blackburn v. 
State is cited in the opinion, and the court 
says: ‘*We have been referred to note 1 to 
section 780 of Wharton on Criminal Evidence, 
iu which Dr. Carper enumerates conditions 
as throwing light upon the question of suicide: 
First, the condition in life-and personal sur- 
roundings of the deceased, so far as they are 
likely to impel to suicide. Second, threats 
or intimations on the part of the deceased 
that he harbored such intentions, he being 
found in a room made fast from within, ete. 
Third, of far more importance, however, is 
an examination of the body, its clothing, 
position, ete. It will be observed that in the 
case cited there was evidence tending to 
show suicide, and the court held that the 
evidence of melancholy predisposition and 
threats to commit suicide were admissible, 
although of small importance, and in the note 
of Dr. Carper, he enumerates as legitimate 
subjects of inquiry: First, the condition in 
life and personal surroundings of the deceased 
so far as they may be likely to impel to sui- 
cide. This does not mean that the general 
character and habits of the past life may be 
inquired into, but that the conditions and 


surroundings at the time of death may be in- | 


quired into if of a character likely to impel 
suicide. Second, threats or intimations of 
such a purpose by deceased, he being found 
in a room fastened from within. 

The evidence of threats and attempt to 
commit suicide in the Ohio case cited, seems 
not to have been objected to as irrelevant, 
but as too remote in point of time. When 
the threats or attempt offered to be proved in 


3 $2 Tenn. 161 (1884). 








this case occurred, the record does not dis- 
close. But as there is no direct testimony as 
to the fact of the homicide, the testimony of 
suicidal tendency, in the opinion of a majority 
of the court, was relevant, and ought to have 
been admitted, limited to the inquiry as to the 
melancholy or despondent disposition of the 
deceased, and to threats to commit suicide 
and attempts at self destruction.’? The next 
state to give consideration to this question 
was Massachusetts, and here we find the court 
first declaring such testimony incompetent, 
and thereafter overruling that decision and 
declaring it competent. In Com. v. Felch,‘ 
the defendant was charged with an attempt 
to procure the miscarriage of a woman 
whereby she died. The defense was that the 
woman performed the operation on herself, 
and there was evidence tending to show that it 
might have been possible for her to perform 
the operation herself. The offense was al- 
leged to have been committed on July 2, 1881. 
The defense offered to prove that in the month 
of June, preceding, the woman on whom the 
operation was alleged to have been produced, 
Mary Ann Finlay, told the witness, that she, 
Mary was pregnant of one, Edward 'Titcomb, 
and that if Titcomb did not perform the oper- 
ation to procure a miscarriage, or get some 
one to do it, that she would perform the oper- 
ation on herself. The evidence was excluded, 
and its exclusion alleged as error in the court 
above. ‘The court, inits opinion, sustains the 
opinion of the trial court, and holds that the 
evidence offered was hearsay without coming 
within any of the exceptions which admits 
hearsay in certain cases. There was no claim 
made that the evidence was admissible under 
any other specific exception to the rule of ex- 
cluding hearsay except that exception which 
admits hearsay upon the question of pedigree. 
The court said, page 24: ‘*There is no claim 
that the evidence is admissible under any 
other specific exception to the rule excluding 
hearsay. There is no pretense that it 
was a dying declaration so as to make it 
necessary to consider the principles upon 
which such declarations-are admissible. It 
accompanied no act. It gave character 
to no transaction. There existed no one of 
the circumstanees which sometimes in law 
are deemed a sanction equivalent to the ordi- 
nary sanction of an oath. It is mere recital. 


4132 Mass. 22. 
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The one apparent objection to the rejection 
of the evidence is this: The fact, if true, is 
an important fact ; the deceased knew whether 
it was true or not; being now dead she cannot 
speak; in her lifetime she said it was true. 
The same suggestions may be made in refer- 
ence to any fact material to any issue after- 
ward tried known to any person deceased at 
the time of the trial, and this alone is suffi- 
cient to establish the wisdom of the rule.’’ 
The next time the question came before the 
Massachusetts court, however, Com. v. Felch 
is overruled in the only well reasoned opinion 
sustaining the admissibility of suicidal dec- 
larations. Com. v. Trefethen® was a prose- 
cution for the murder of one Davis, by 
drowning. The evidence offered in behalf 
of the prosecution was wholly cireumstan- 
tial and tended to show that on Decem- 
ber 25, 1891. Deltina J. Davis left rhe 
home at about seven o’clock in the evening 
and was last seen at about twenty-five min- 
utes to eight on the same evening. On the 
10th day of January, 1892, her body was 
found inthe river about three miles from her 
home. The physicians testified that the cause 
of her death was drowning, and from the 
stage of digestion, death occcured between 
2 1-2 and 3 1-2 hours after the deceased had 
eaten her last meal. There was evidence 
that the deceased had eaten her supper at 
about five o’clock on the evening of Decem- 
ber 23d and that the partly digested food 
found in her stomach corresponded with that 
which it was testified she ate ather last meal. 
The claim was made by the defense that all 
the evidence in the case was consistent with 
suicide. The defense offered to prove that 
on the 22d day of December, 1891, the day 
before the disappearance of the deceased, that 
Deltina J. Davis had stated to the witness, 
that she was five months pregnant with child, 
had come to consult her as to what to do, and 
added later in the interview that she was 
going to drown herself. The evidence was 
excluded and its exclusion alleged as error in 
the court above. It was in evidence that the 
deceased was pregnant with child about five 
months advancéd at the time of her death. It 
was conceded by the counsel for the defense 
that the suicidal declarations sought to be in- 
troduced were not admissible under the rule 
of res geste, because the declarations accom- 
5157 Mass. 180, 31 N. E. Rep. 961. 





panied no act which was relevant to the issue, 
The witness b¥ whom the declaration was 
sought to be be proved, Sarah L. Hubert, was 
a medium, and the defense conceded that the 
visit to the medium was not such a relevant 
act as to make admissible the declarations of 
the deceased explanatory of that act. The 
defense conceded that if the evidence of the 
deceased was admissible it was on account of 
the nature of the declarations and contended 
that the declaration was evidence of the state 
of mind or intention of the deceased at the time 
she made it, and that the declaration which 
they intended to prove was a material fact 
which in connection with other facts proved, 
tended to support the theory of suicide, 
The court held that the declaration sought to 
be introduced tended to show the state of 
mind or intention of Deltina J. Davis at the 
time the declaration was made and that those 
declarations were to be regarded as acts from 
which the state of mind or intention may 
be inferred in the same manner as from the 
appearance of the person or her behavior or 
her actions generally. 

The opinion in the Trefethen case cites and 
seems to lay great stress upon Hillmon vy, 
Insurance Company,® which was an action on 
a policy of insurance brought by Sallie E. 
Hillmon on a policy issued to her husband, 
John W. Hillmon. It was alleged that Hill- 
mon died on March 17th, 1879. ‘The answer 
denied the death of Hillmon. The plaintiff 
showed that about March 5th, 1879, Hillmon 
and one Brown left Wichita in the state of 
Kansas, and traveled together in southern 
Kansas; that on the night of March 18th, 
while in camp at a place called Crooked Creek, 
Hillmon was killed by the accidental dis- 
charge of a gun, The defendant introduced 
evidence tending to show that the body found 
in the camp at Crooked Creek on the niglit of 
March 18th, was not the body of Hillmon, 
but was the body of one Walters. The de- 
fendant introduced testimony that Walters 
left his home at Fort Madison, Iowa, in March, 
1878, and was afterwards in Kansas in 1878, 
and in January and February, 1879; that 
during that time his family frequently 
received letters from him, the last one of which 
was written from Wichita, and that he had 
not been heard from since March, 1879. The 
defense offered the letters written by the said 

6 145 U. S. 285. 
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Walters to his sister and to his fiance in which 
letters he declared an intention of leaving 
Wichita on or about March 5th, and going 
with a certain Mr. Hillmon to Colorado or 
parts unknown. The letters were excluded, 
and the exclusion alleged as error in the 
Supreme Court of the United States. The 
court held that the letters were relevant and 
material on the subject of whether the body 
found at Crooked Creek was the body of Wal- 
ters or the body of Hillmon; that in ordér to 
determine what was Walters’ intention as to 
where he was going and what he was going to 
do, his state of mind was relevant; that his 
state of mind or feeling could only be mani- 
fested by countenance, attitude or gesture, or 
by spoken or written words; that whenever 
the intention of a person is of itself a distinct 
and material fact in the chain of circumstance, 
it may be proved by contemporaneous, oral 
or written declaration of the party. The 
court said that the existence of a particular 
intention in a certain person at a certain time 
being a material fact to be proved, evidence 
that he had expressed that intention at that 
time is as direct evidence of the fact as his 
own testimony that he had then had that in- 
tention, would be. The court further said: 
‘*The letters in question were competent not as 
a narrative of facts as communication to the 
writer by others, nor yet as proof tliat he 
actually went away from Wichita, but as evi- 
dence that shortly before the time when the 
evidence tended to show tliat he went away, 
he had the intention of going, and of going 
with Hillmon, which made it more probable 
both that he did go, and that he went with 
Hillmon than if there had been no proof of 
such intention.’’? The court quotes from 
Travelers’ Insurance Company v. Mosley,‘ 
that ‘‘whenever the bodily or mental feelings. 
of an individual are material to be proved, the 
usual expression of such feelings are original 
and competent evidence. Those expressions 
are the actual reflexes of what it may be ad- 
missible to show by othertestimony. If there 
be other testimony this may be necessary to 
set the facts thus developed in their true light 
and give them them their proper effect. 

Such declarations are regarded as acts and 
are as competent as any other testimony when 
Their truth or falsity 


, 


relevant to the issue. 
is an inquiry for the jury.’ 


775 U.S. 397. 





These are all the decisions of courts of last 
resort the writer has been able to find where 
the declarations in question -have been ex- 
pressly held admissible. And in these it will 
be remembered that in Blackburn v. The 
State the competency of the testimony on 
principle was not discussed, while in Boyd v. 
The State in the testimony offered was an 
actual attempt to commit suicide in addition 
to the threats. Let us now consider some con- 
trary decisions. Siebert v. The People’ was 
a prosecution for murder by poisoning. The 
defense offered to show that the deceased at 
different times within a year of his death 
made threats that he intended to take his own 
life ; that he intended to commit suicide. The 
declarations were not offered as accompany- 
ing any act of the deceased, but were mere 
naked declarations offered as original evi- 
dence. It was conceded on the trial that the 
deceased came to his death from arsenical 
poisoning. The supreme court of Illinois, in 
an exhaustive opinion, considered the admissi- 
bility of such declarations and holds them in- 
admissible as mere hearsay. Boyd v. State, 
supra, is considered and distinguished on the 
ground that in that case there had not only 
been threats but an actual attempt to commit 
suicide and the evidence which was excluded 
by the trial court showed not only a threat 
but an act of the deceased to commit suicide. 
Blackburn vy. The State, distin- 
guished on the ground that the objection to 
the testimony there was only because of its 
remoteness. Com. v. Felch, is con- 
sidered and approved. The rule as laid down 
in Bishop on Criminal Procedure, vol. 2, sec. 
623, is approved. Kennedy v. The People® 
is cited as authority to sustain the decision of 
That was a prosecution for homi- 


supra, is 


supra, 


the court. 
cide where it was proposed to prove the de- 
clarations of the deceased to the effect that 
he had no money, and the declarations of the 
deceased to the effect that he had no money 
were held incompetent to prove the fact 
as mere hearsay within none of the recog- 
nized exceptions. Following the Illinois 
decision we have the Missouri court in 
State v. Punshon!® excluding such testi- 
mony. The defendant 
having murdered his wife, and in the trial 


was charged’ with 


832 N. E. Rep. 435 (Tll. 1892). 
939 N. Y. 253. 
10 124 Mo. 148, 24.8. W. Rep. 1111. 
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court the defense offered testimony to the ef- 
fect that the deceased had threatened to com- 
mit suicide. There is no discussion of the 
question to speak of but the court briefly 
rules that the statements of the wife which 
were offered, were not part of the res geste, 
nor exclamations of pain, nor were they with 
respect to her health and consequently were 
properly excluded. The same case went 
again to the Supreme Court of Missouri?! 
and the court again held without discussion 
that the evidence was properly excluded. 
Although there is practically no discussion of 
the question in either of these decisions the 
Supreme Court of Missouri in State v. Fitz- 
gerald? goes into the matter thoroughly. 
Com. v. Trefethen is considered and disap- 
proved; Insurance Company v. Hillmon is 
distinguished as being a case on contract 
where the declarations or statements by either 
parties or their privies with respect to the 
subject-matter of controversy, might be 
shown by the adverse party; Blackburn v. 
The State is considered and held net control- 
ling because the admissibility of the threats 
of the deceased was not passed upon, but 
simply whether or not such threats were too 
remote. Bishop on Criminal Procedure is 
cited to support the ruling of the Missouri 
court, and also Siebert v. The People. The 
court finally said: ‘‘Our conclusion upon this 
question is that evidence of threats by the 
deceased to commit suicide, unaccompanied 
as they were by any attempt at the time to 
carry them into execution, was inadmissible 
and should have been excluded. Such state- 
ments are only admissible in a criminal case 
when part of the ves geste or when they are 
admissible as by dying declarations.’’ 

In The State v. Fournier!® the Supreme 
Court of Vermont excluded such declarations, 
but for a peculiar reason. The defendant 
was convicted of the killing of Alfred Four- 
nier, her husband. It was offered to show by 
a witness, that the deceased did not feel - well 
and had had trouble with his stomach and 
that he said he was sick of living and didn’t 
care whether he lived or not. This was ex- 
cluded and its exclusion alleged as error. 
The Supreme Court of Vermont held the ex- 
clusion of the proffered testimony proper. 

11 133 Mo. 44, 34S. W. Rep. 35. 


12 130 Mo. 407, 32 S. W. Rep. 1113. 
13 68 Vt. 262, 35 Atl. Rep. 178. 





The court said: ‘‘It does not appear that it 
was claimed that the deceased committed 
suicide, and we cannot presume that that 
question was in the case in order to 
find error in excluding the testimony. 
We are not called upon to _ consider 
its admissibility on that question, as it 
is not before us.’’ It is difficult to con- 
jecture for what purpose the evidence was 
introduced except to expressly claim that the 
deceased committed suicide. The mere offer 
of the testimony constituted such a claim. 
The question must have been in the case, for 
it devolved upon the state to exclude sni- 
cide as one of the reasonable and consistent 
explanations of the d-ath. Hence the reason 
here given for the exclusion of the testimony 
offered is peculiar, to say the least. 

The two cases excluding such declarations 
where there is any pretensions of a discussion 
of the question, are Siebert v. The People 
and State v. Fitzgerald. The former discus- 
ses the matter nearly entirely from the stand- 
point of authority and not at all on princi- 
ple. This decision was made at practically 
the same time as Com. v. Trefethen, so 
neither considers the other. But Siebert v. 
The People cites as authority Com. v. Felch, 
which was just then being overruled by the 
Massachusetts .court. State v. Fitagerald 
follows Com. v. Trefethen, considers and dis- 
approves it; but while criticising the decis- 
ion, it does not in any wise squarely meet the 
issue. The declarations are admitted in Com. 
v. Trefethen upon the expressed principle 
that the declarations offered tended to show 
the state of mind or intention of the deceased 
at the time they were made and that a state 
of mind or an intention may be shown as well 
by spoken word as by acts. If the deceased 
had by her acts or by her appearance, shown 
adepressed or melancholy condition at the 
time in question, evidence of such acts or ap- 
pearances would have been competent—and 
the spoken words are equally competent to 
show such state of mind or intention. Green- 
leaf on Evidence is cited to the proposition 
that ‘‘Wherever the bodily or mental feelings 
of an individual are material to be proved, 
the usual expression of such feelings made 
at the time in question are also original evi- 
dence.’’!4 Supposing some witness had 
seen the deceased the day before she died; 

14 Vol. 1, sec. 102. 
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that witness could testify that deceased ap- 
peared happy and in good spirits, were such 
the case—and if deceased had said, ‘‘I never 
felt better’’ or ‘‘I never was happier in my 
life,’’ would it not have been competent as 
showing the improbability of suicide? Then 
it is merely to state the converse of that prop- 
osition to say that declarations showing a 
melancholy disposition or a suicidal tendency 
or intention are competent. 

Now, Fitzgerald vy. The State does not 
meet the argument of the Massachusetts case 
and does not explain its dissent fromthat logic. 
It simply disapproves. As an illustration of 
its failure to meet and consider the exact 
proposition take its citation of Kennedy v. 
The People, supra, as authority to sustain the 
exclusion of the declarations under discus- 
sion. That was a prosecution for homicide 
and it was proposed to prove the declarations 
of the deceased tending to show that he had 
no money. The declarations were excluded, 
and, manifestly, properly so. They were 
offered for the purpose of proving that the 
deceased had no money and for that purpose 
were clearly admissible. They were not of- 
fered to prove any intention or state of mind 
of deceased, but to prove an extrinsic, ma- 
terial fact. A distinction between this case 
and the declarations under consideration is 
apparent to the most cursory observation, and 
yet Kennedy v. The People is cited in both 
State v. Fitzgerald and Siebert v. The Peo- 
ple as authority to sustain the decisions made 
therein. 

On the other hand, Com. v. Trefethen goes 
farther than any other decision in admitting 
the declarations of deceased—hearsay testi- 
mony—and it is apt to lead into dangerous 
territory. When you admit the declarations 
of deceased under such circumstances, for the 
purpose of proving his state of mind or inten- 
tion, it is practically impossible to exclude 
any declaration; for each one presupposes 
and tends toestablish a state of mind, and 
under the friendly cloak of ‘‘intention’’ or 
‘*state of mind’’ the record can be filled with 
hearsay testimony incompetent for other pur- 
poses, but having its desired and inevitable 
effect on the jury, no matter what may be 
the instructions of the court. 

G. M. Daur. 

Steven’s Point, Wis. 





CONSTITUTIONAL LAW—RESTRICTING SALES 
OF MERCHANDISE IN BULK. 
BLOCK v. SCHWARTZ. 
Supreme Court of Utah, March 22, 1904. 

Act March 14, 1901, p. 67, ch. 67, provides that a sale 
of any portion of a stock of merchandise out of the 
ordinary course of trade, ora sale of an entire stock 
in bulk, is fraudulent and void as against creditors of 
the seller unless an inventory as prescribed is made 
five days before the sale, and all the creditors of the 
seller of which the purchaser has or may obtain 
knowledge by reasonable diligence shall have been 
notified thereof; and section 2 (page 68) makes the 
violation of the previous section a misdemeanor, 
Held, that such act was inconstitutional, as depriv- 
ing a merchant owing debts of his liberty to contract, 
amounting to adeprivation of property without due 
process of law. 

Since such act does not apply to sales of the 
same character by merchants not owing debts, but 
applies to and renders criminal the same sales by 
merchants who’ are debtors and by persons in a 
fiduciary capacity failing to comply with its terms, the 
actis unconstitutional, as class legislation. 

Such act was not sustainable as within the state’s 
police power. 

BarRTCH, J.: This action was originally brought 
in a justice’s court on April 2, 1902, to recover 
$277.47 for merchandise sold and delivered to 
the defendant Schwartz. On the same day, at the 
instance of the plaintiffs, the goods were attached 
while in the possession of the intervener, John 
Mann, to whom Schwartz had previously, on 
March 29, 1902. sold and delivered the same for 
the sum of $550. which was its fair value. the 
purchase having been made in good faith. After 
the writ of attachment was levied upon the goods 
the purchaser filed his complaint in intervention, 
claiming to, own all the property included in 
the levy, and praying that the attachment be dis- 
solved. and the goods restored to his possession, 
and for damages and costs. Neither the seller 
nor the purchaser made an inventory of the 
merchandise before sale, as required by the act 
approved March 14, 1901, p. 67, ch. 67, Sess. 
Laws Utah, nor did they in other respects 
comply with the requirements of that act. The 
cause was first tried in the justice’s court, where 
judgment was rendered in favor of the intervener, 
and then appealed to and tried in the district 
court, whére the sale was held fraudulent and 
void under the statute referred to, and judgment 
rendered in favor of the plaintiffs. The appeal 
to this court presentssimply the question of the 
constitutionality of the law relating to the sale 
of merchandise in bulk, found in that enactment. 

The appellant contends that the act is uncon- 
stitutional and void, and that, therefore, he can- 
not be punished for a violation of its provisions. 
He insists that itis repugnant to and in conflict 
with both federal and state constitutions, in that 
it abridges and interferes with the inherent and 
inalienable rights which are guarantied to every 
subject by both constitutions. The respondent 
contends that the act is not in conflict with the 
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supreme law, but is the result of a proper exer- 
cise, by the legislature, of the police power of the 
state. In determining the question thus pre- 
sented it behooves us to be mindful of the fact 
that the enactment in controversy has, inthe 
judgment of both the legislative end executive 
branches of the state government, been declared 
a valid exercise of legislative power. Courts will 
always approach such a judgment with that con- 
sideration and respect which is due tothe co- 
ordinate branches of the government, and if, 
upon an examination and comparison of the en- 
actment with the constitutional provisions which 
it is claimed to violate, there is a well-grounded 
doubt of its validity, such doubt must be resolved 
in favor ofits constitutionality. If, however, not- 
withstanding the enactment was passed with all 
due deliberation and formalities,it be found to con- 
travene constitutional provisions, or to constitute 
an infringement upon therights of individuals 
guarantied by the constitution, then the courts 
have the conceded power to declare void the en- 
actment, as being a violation of the supreme 
law of the land. But, although such power is 
lodged in the courts, they will not declare void a 
legislative enactment unl¢ss there is a substantial 
conflict between it and the constitution; and so 
high a regard do the courts entertain for the 
judgment of the makers of the law that in de- 
termining the validity of an enactment every pre- 
sumption will be indulged in favor of its consti- 
tutionality. The question of the validity of a 
legislative act can alone be determined by refer- 
ence to the constitutional inhibitions and re- 
straints. Whenever, as to any subject within the 
jurisdiction of the state. the constitutions of the 
state and of the United States are silent, the leg- 
islature may speak: and when it does speak its 
enactment will not be declared void simply be- 
cause, in the opinion of the court, it is unwise, or 
opposed to justice and equity. Thesole question 
in such ease is whether the act violates the su- 
preme law of the state or of the United States. 
If it does, it is the plain duty of the courts to de- 
clare its invalidity. The question under consider- 
ation must determined in the light of these prin- 
ciples, which have been frequently asserted by 
the courts. 

Section 1 of the act in controversy reads: ‘‘A 
sale of any portion of a stock of merchandise 
otherwise than in the ordinary course of trade, 
and in the regular and usual prosecution of the 
seller’s business, or a sale of an entire atock of 
merchandise in bulk, is fraudulent and void as 
against the éreditors of the seller, unless the 
seller and purchager shall at least five days before 
the sale make a full and detailed inventory, show- 
ing the quantity, and so far as possible, with the 
exercise of reasonable diligence, the cost price to 
theseller of each article to be included in the 
sale, and unless such purchaser shall at least five 
days before the sale, in good faith, make full and 
explicit inquiry of the seller as tothe names and 
places of residence or places of business of each 





and all of the creditors of the seller, and the 
amount owing each creditor, and unless the pur- 
chaser shall at least five days before the sale, in 
good faith, notify, or cause to be notified, per- 
sonally or by registered mail, each of the seller's 
creditors of whom the purchaser has knowledge 
or can with the exercise of reasonable diligence 
acquire knowledge, of said proposed sale, and of 
the cost price of the merchandise to be sold and 
of the price proposed to be paidtherefor by the 
purchaser.’’ Section 2 makes the violation of 
the provisions of the first section a misdemeanor, 
and prescribes a penalty therefor. Under the 
provisions of this acta sale of any portion or all 
of a stock of merchandise, made out of the ordi- 
nary course of trade, by any merchant who has 
creditors, without a detailed inventory made at 
least five days before the sale, showing the cost 
price of each article, and notice of the proposed 
sale, the cost price and selling price, given at 
least five days before the sale to each creditor, is 
not only fraudulent and void, but also renders 
both the seller and purchaser guilty of a misde- 
meanor, and subjects them to the penalty pro- - 
vided in the act forthatcrime. Not only this, 
but the merchant, though ever so solvent and 
able to pay his debts, must, in order to effect a 
sale of the whole or any portion of his stock out 
of the usual course of trade, expose the secrets of 
his business to every person who may seek to 
buy and to whom he may desire to sell, as well as 
to every creditor. The making of inventories 
and giving notices as required by the act, it can 
readily be seen, would, in many instances, al- 
most absolutely prohibit the consummation of 
such sales. Such would doubtless by the prac- 
tical operation of the act in its application to 
large department stores, where the creditors are 
numerous, and the stock of merchandise im- 
mense, The lapse of time necessarily incident : 
to compliance with the provisions of the act 
would have astrong tendency to prevent advan- 
tageous sales by the class of merchants affected. 
In many instances it would, doubtless, require 
many days, or even months, to complete such an 
invention and give such notices; and in active 
business communities purchasers are not likely 
to look with much favor on stich delays. In this 
age of competition it is quite apparent that this 
would place such a merchant at a great disad- 
vantage in his struggles to provide forhis family 
—in competing with his neighbor who has no 
creditors. These same disadvantages would 
likewise follow the purchaser of the merchandise, 
in his endeavor to again dispose of the goods if 
he should happen to be a debtor. 

The act appears to be unreasonably restrictive, 
and is liable to subject individuals to punishment 
for acts wholly innocent. It seems calculated to 
inflict upon the seller the loss of an advantageous 
sale, and cause the purchaser to refrain from , 
making what might tohim be an advantageous 
purchase, because of the risk of delay. It is 
favorable to one class of merchants and unfavor- 
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able to another, and thus places competitors in 
the same line of business upon different planes. 
In its operation, as to one class of merchants, it 
brands as criminals persons perfectly solvent and 
abundantly able to discharge their debts and ob- 
ligations, for making bargains according to cus- 
toms and usages which have prevailed in the 
commercial world from time immemorial, while 
as to the other class the same bargains would be 
lawful. It holds out advantages to one and de- 
nies them to another, both pursuing the same 
business for a livelihood. As to the debtor class, 
it prevents a free exchange of lawful com- 
modities, and thus operates in restraint of trade. 
Undoubtedly, the legislature has power to legis- 
late as to the general right of debtors to dispose 
of their property, and in enacting such legisla- 
tion the legislature has the right to consider the 
debtor's right of disposal of his property by 
contract or otherwise in connection with the 
general right of creditors to have afforded an op- 
portunity to collect their claims; but such legis- 
lation must not transcend constitutional limita- 
tions, or invade the guarantied rights and liber- 
ties of individuals. If within such limitations, 
such legislation will be upheld, although it be 
deemed unwise, or, in its operation, unfair and 
unjust. So the act in question, as we have seen, 
would evidently, in its general operation, result 
unjustly and unfairly; yet, if it does not trench 
upon constitutional law. it cannot be held void. 

The appellant, however, claims that the en- 
actment interferes with and abridges his inalien- 
able rights, as well as those of others in like situ- 
ation, subjects of this commonwealth; and for 
his and their protection against the consequences 
which naturally tlow from such an enactment he 
appeals to section 1, art. 14, of Amendments to 
the Constitution of the United States, which, on 
this subject, provides: ‘No state shall make or 
enforce any law which shallabridge the privi- 
leges or immunities of citizens of the United 
States; nor shall any state deprive any person of 
life, liberty or property, without due process of 
law; nor deny to any person within its jurisdic- 
tion the equal protection of the laws.’’ For like 
reasons he appeals to section 1, art. 1, of the Con- 
stitution of this state, which inter alia, provides: 
‘*‘All men have the inherent and inalienable right 
to enjoy and defend their lives and liberties; to 
acquire, possess and protect property; * * * 
to assemble peaceably, protest against wrongs, 
and petition for redress of grievances; and also 
to section7 of article 1, which provides: ‘No 
person shall be deprived of life, liberty or prop- 
erty, without dué process oflaw.’’ These con- 
stitutional provisions constitute the supreme 
law of the commonwealth upon this subject. To 
that law the executive, the legislative, and the 
judicial departments of the government alike 
must bow obedience, as well as every subject. It 
forbids the abridgment by the state of the priv- 
ileges and immunities of all citizens. Under its 
mandate no person can be deprived of life, lib- 





erty or property, without due process of law, and 
every person is entitled to the equal protection of 
the laws, and may acqure property, pos- 
sess and protect it, as well as defend 
his life and_ liberty. These are in- 
herent and inalienable rights of citzens, 
and are constitutional guaranties. An en- 
actment, therefore, which deprives a person ar- 
bitrarily of his property, or of some part of his 
personal liberty, is just as much inhibited by the 
supreme law as one which would deprive him of 
life. And “‘liberty,’? inthe sense in which the 
term is here employed, is not restricted to mere 
freedom from imprisonment, but it embraces the 
right of a person to use his God-given powers, 
employ his faculties, exercise. his judgment in 
the affairs of life, and to be free in the enjoyment 
and disposal of his acquisitions, subject only to 
such restraints as are imposed by the law of the 
land for the public welfare. The word ‘“‘liberty,”’ 
as thus employed in the constitutions and un- 
derstood in the United States, is a term of com- 
prehensive scope. It embraces not only free- 
dom from servitude and from imprisonment and 
arbitrary restraint of person, but also all our re- 
ligious, civil, political, and personal rights, in- 
cluding the right in each subject to purchase, 
hold, and sell or dispose of property in the same 
way that his neighbor may; and of such liber- 
ties no one can be deprived except by due pro- 
cess of law. 

Property has some essential attributes without 
which we could not conceive it to be property. 
Among these are use, enjoyment, susceptibility 
of purchase, sale, and of contracts in relation 
thereto. The taking away of any one of the es- 
sential attributes may violate the constitutional 
guaranty that no person shall be deprived of his 
property without due process of law as clearly as 
in case of a physical taking withou: due process 
of law. An enactment, therefore, like the one in 
controversy, which deprives an owner of his lib- 
erty to sell his property, or contract in relation 
thereto, in the same manner as others engaged 
in the same business might lawfully do, invades 
his rights guarantied by the constitution, and 
cannot be upheld; and to prevent the free ex- 
change and sale or disposal of property accord- 
ing to the immemorial usages of trade is to de- 
prive it of one ofits main attributes. ‘The third 
absolute right, inherent in every Englishman,” 
says Sir William Blackstone in his classification 
of fundamental rights, ‘‘is that of property, 
which consists in the free use, enjoyment, and 
disposal of all his acquisitions, without any con- 
trol or diminution save only by the laws of the 
land.”’ 1 Bl. Comm. 138. The right thus re- 
ferred to and defined by the illustrious com- 
mentator is absolute and inherent in every Amer- 
ican, subject of the United States, by virtue of 
the supreme law of the lard. Therefore, ‘‘wben 
a law annihilates the value of property, and 
strips it of its attributes, by which alone it is dis- 
tinguished as property, the owner is deprived of 
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it according to the plainest interpretation, and 
certainly within the spirit of a constitutional 
provision intended especially to shield private 
rights from the exercise of arbitrary power.” 
Wynehamer vy. The People, 13 N. Y. 378, 398. 
Judge Cooley, in his work on Constitutional 
Limitations (6th Ed.), 484, speaking of doubtful 
or questionable leglislation, says: ‘The doubt 
might also arise whether a regulation made for 
any one class uf citizens, entirely arbitrary in its 
character, and restricting their rights, privileges, 
or legal capacities in a manner before unknown 
to the law, could be sustained, notwithstanding 
its generality. Distinctions in these respects 
must rest upon some reason upon which they can 
be defended—like the want of capacity in infants 
and insane persons; and if the legislature should 
undertake to provide that persens following some 
specified lawful trade or employment should not 
have capacity to make contracts, or to receive 
conveyances, or to build such houses as others 
were allowed to erect, or in any other way to 
make such use of their property as was permis- 
sible to others, it can scarcely be doubted that 
the act would transcend the due bounds of legis- 
lative power, even though no express constitu- 
tional provision could be pointed out with wnich 
it would come in conflict. To forbid to an indi- 
vidual ora class the right to the acquisition or 
enjoyment of property in such manner as should 
be permitted to the community at large would be 
to deprive them of liberty in particulars of pri- 
mary importance to their pursuit of happiness.” 
In Bank vy. Divine Grocery Co., 97 Tenn. 603, 37 
S. W. Rep. 390, it was said: ‘To take from 
property its chief element of value, and to deny 
to the citizen the right to use and transfer it in 
any proper and legitimate manner, is as much 
depriving him of his property as if the property 
itself were taken.’’ In People v. Otis, 90 N. Y. 
48, it was said: *‘Depriving an owner of prop- 
erty of one of its essential attributes, is depriving 
him of his property within the constitutional 
provisions.”’ In State v. Goodwill, 33 W. Va. 
179, 10S. E. Rep. 285, 6 L. R. A. 621, 25 Am. St. 
Rep. 863, it was said: ‘The right to use, buy, 
and sell property, and contract in respect thereto, 
including contracts for labor—which is, as we 
have seen, property—is protected by the consti- 
tution. If the legislature, without any public 
necessity, has the power to prohibit or restrict 
the right of contract between private persons in 
respect to one lawful trade or business, then it 
may prevent the prosecution of all trades, and 
regulate all contracts.’’ So, in State v. Loomis, 
115 Mo. 307, 22S. W. Rep. 350, 21 L. R. A. 789, it 
was observed. ‘Liberty, we have seen, includes 
the right to acquire property, and that means 
and includes the right to make and enforce con- 
tracts. We do not say that such rights cannot be 
regulated by general law, but we do say that the 
legislature cannot single out one class of persons 
who are competent to contract, and deprive them 
of rights in that respect which are accorded to 





other persons. The constitutional declaration 
that no person shall be deprived of life, liberty, 
or property withovt due process of law was de- 
signed to protect and preserve their existing 
rights against arbitrary legislation as well as 
against arbitrary executive and judicial acts. 
The sections of our statute in question deprive a 
class of persons of the right to make and enforce 
ordinary contracts, and they introduce a system 
of state paternalism which is at war with the 
fundamental principles of our government, and, 
as we have before said, are not due process of 
law.”’ People v. Gillson, 109 N. Y. 389, 17 N. E. 
Rep. 343, 4 Am. St. Rep. 465, is a case where the 
legislature had passed an act prohibiting the 
sale or disposal of any article of food, or any 
offer or attempt to doso, upon any representation 
or inducement that anything else would be de- 
livereu as a gift, prize, premium, or reward to 
the purchasers, and provided that any person 
violating any of its provisions should be deemed 
guilty-of a misdemeanor. Mr. Justice Peckham, 
holding the enactment unconstitutional and void, 
in the course of his opinion, said: ‘‘It cannot be 
truthfully maintained that this legislation does 
not seriously infringe upon the liberty of the 
owner or dealer in food products to pursue a law- 
ful calling in a proper manner, or that it does 
not, to some extent atleast, deprive a person of 
his property by curtailing his power of sale; and 
unless this infringement and deprivation are rea- 
sonably necessary for the common w:2lfare, or 
may be said to fairly tend in that direction or to 
that result, the legislation is invalid, as plainly 
violative of the constitutional provision under 
discussion.’’ Again, he said: ‘Nor can this 
act stand as a valid exercise of legislative power 
to enact what shall amount to a crime. The 
power of the legislature to so declare is exceed- 
ingly large, and it is difficult to define its exact 
limit. But that there is a limit even to that 
power, under our constitution, we entertain no 
doubt, and we think that limit has been reached 
and passed in the act under review. The power 
has been unlawfully exercised in this instance 
for the same reasons that we have already stated 
—because it violates the constitutional provision 
which secures to each person in this state his 
liberty and property, except as he shall be de- 
prived of one or both, by due process of law.” 
In Butchers’ Union Co. v. Crescent City Co., 111 
U.S. 746, 4 Sup. Ct. Rep. 652, 28 L. Ed. 585, Mr. 
Justice Field, speaking of constitutional rights, 
said: ‘‘Among these inalienable rights, as pro- 
claimed in that great document, is the right of 
men to pursue their happiness, by which is-meant 
the right to pursue any lawful business or voca- 
tion in an manner not inconsistent with the equal 
rights of others, which may increase their pros- 
perity or develop their faculties, so as to give to 
them their highest enjoyment. The common 
business and callings of life, the ordinary trades 
and pursuits, which are innocuous in themselves, 
ang have been followed in all communities from 
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time immemorial, must therefore be free in this 
country to all alike upon the same conditions. 
The right to pursue them without let or hin- 
drance, except that which is applied to all per- 
sons of the same age, sex, and condition, is a dis- 
tinguishing privilege of citizens of the United 
States, and an essential element of that freedom 
which they claim as their birth right.’’ Matter 
of Application of Jacobs, 98 N. Y. 98,50 Am. 
Rep. 636: City of Clinton v. Phillips, 58 I]. 102, 
11 Am. Rep. 52; State v. Julow, 129 Mo. 168, 31 
S. W. Rep. 781, 29 L. R. A. 257, 50 Am. St. Rep. 
443; Millet v. People, 117 Tl. 294.7 N. E. Rep. 
869; Wally v. Kennedy. 2 Yerg. 554, 24 Am. Dec. 
511; People v. Marx. 99 N. Y. 377, 2 N. E. Rep. 
29, 52 Am. Rep. 34; Yick Wo v. Hepkins, 118 U. 
S. 356, 6 Sup. Ct. Rep. 1064, 30 L. Ed. 220. 

Nor ean the act be sustained, in its present 
form, as a proper exercise of the police power of 
the state. That power, though somewhat 
shrouded in mystery as to its limits, which are 
not easy to prescribe with precision, has stood 
sponsor for multitudes of legislative enactments; 
but such enactments were nevertheless always 
bound to be within constitutional limits. The 
power, however broad and comprehensive, is not 
paramount to the constitution, but is always 
bounded by its provisions. If. therefore, an act 
of the legislature is repugnant to a provision of 
the constitution, it cannot be held valid as a 
proper exercise of the yolice power. Likewise, 
if aright of property or of person be protected 
by the constitution. itcannot be destroyed by any 
exercise of the police power either by the legis- 
lature or the executive power of the state. 

Neither the legislature nor the executive can, 
under the guise of police regulation or otherwise, 
arbitrarily or unjustly. without good cause, re- 
strict or infringe upon the property rights or the 
liberty of any subject within the protection of the 
supreme law; and whenever the legislature un- 
dertakes to determine what is a proper exercise 
of police power. its determination is a subject for 
judicial scrutiny. The power may be exercised 
to promote the safety, health. comfort, and wel- 
fare of society, and to sustain legislation as a 
proper exercise of the police power it must have 
reference to some such end. By virtue of that 
power the use of property is regulated by enforc- 
ing the maxim, “Sic utere tuo ut alienum non 
ledas."” The enactment in controversy does not 
appear to have reference to either of the objects 
here indicated. It can hardly be said that a law 
which prevents a person, though indebted. who 
is abundantly able to pay his debts, from selling 
his property in the same way his neighbors do, 
and in accordance with a time-honored custom 
or usage, either promotes the safety, health. com- 
fort, or welfare of the community of the state. 
If the act referred generally to insolvent debtors 
it would present a different question: but it re- 
lates simply to debtors and purchasers of debtors 
of a particular and specified business, whether 
solvent or insolvent; so that the merchant who is 





worth a fortune over and above his indebtedness, 
and who is able to respond instantly to his cred- 
itors, who may be only such because of conven- 
ience in trade and business transactions, never- 
theless finds himself, under the provisions of the 
act, deprived of the liberty to sell his goods, or 
to contract in relation thereto in the same man- 
ner that others engaged in the same business 
may lawfully do. Not only this, but by making 
a sale which would be perfectly lawful if made 
by his neighbor both he and his purchaser be- 
come criminals, and amenable to the penalty pro- 
vided in the act. 

Looking again at the provisions of the enact- 
ment, it will be observed that it aims at but one 
kind of business—the mereantile—and impliedly 
and arbitrarily divides those engaged therein in- 
to two classes. The merchants of the one class 
being unaffected in their property rights, may 
make sales and contracts in relation thereto as 
they see fit; while the same kind of sales and 
eontracts, if made in the same manner by the 
merchants of the other class, are not only de- 
elared void. but will render both the sellers and 
purchasers liable to criminal prosecution. The 
enactment, as we have seen, not only places the 
debtor class in the mercantile business at a great 
disadvantage in competing with others in the 
same line of business, but its provisions are ex- 
ceedingly strict and oppressive. Nor do its pro- 
visions apply generally to all debtors within the 
commonwealth. They apply only to merehants, 
who are debtors, while farmers, miners, manu- 
facturers. traders, and other dealers, though 
debtors, may sell and dispose of their property 
when and as they please so long as they actin 
good faith. If the act is designed to prevent 
fraud, why not make it general? Looking alone 
at the debtor class, there “appears to be such a 
discrimination as is difficult to reconcile with 
justice and fair dealing. Nor do we perceive 
any justification for restraining a merchant who 
is in debt, but solvent.,from selling his merchan- 
dise, in whole or in part, as he may deem most 
advantageous. in order to prevent one who is 
solvent from exercising the same privilege. 

There is another feature which must be deemed 
quite material in determining the validity or in- 
validity of this legislation. Under the terms of 
the act ‘ta sale of any portion of a stock of mer- 
chandise,”’ or ‘‘a sale of an entire stock’’ in bulk, 
made otherwise than asin the act provided, ‘is 
fraudulent and void as against creditors,” and 
renders both the seller and buyer liable to crimi- 
pal prosecution. Now, it will be noticed that no- 
where in its provisions is there an exemption of 
any sale by administrators, executors, trustees, 
assignees for the benefit of creditors, trustees in 
bankruptcy, or public officers acting under judi- 
cial process. There being no such exemption, it 
would seem that such sales of merchandise owned 
by debtors. made by persons acting in a fiduciary 
capacity or under judicial process, must also be 
made in accordance with the provisions of the 
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act, in order that the seller and purchaser may 


avoid the penalties provided. It is evident that . 


such a law would not only deprive property of one 
of its chief attributes, but would greatly hamper 
the administration of estates and retard the en- 
forcing of judicial process. -Nor is this law 
necessary for the public weal. Broad and,exten- 
sive as the public power of astate is, it cannot 
be assumed that it warrants such legislation as 
this. Itis true, there are extreme cases where 
the exercise of that power is justified by the 
maxim, **Salus populi suprema lex est,’ and so, 
in some cases of great emergency and overruling 
necessity, the taking or destruction of property, 
even without compensation and without due 
process of law, may be justified; {but such is not 
this case. The police power can never avail to 
declare an act valid when the constitution says 
itisinvalid. ‘‘The limits to the exercise of the 
police power can only be this: the regulation must 
have reference to the comfort, the safety, or the 
welfare of society ; it must not be in conflict with 
the provisions of the constitution.’’ Potter’s 
Dwarris on Stat. & Const. 458. 

Speaking of the regulation of conduet of cor- 
porations whose charters are inviolable, by the 
legislature, under the police power, Judge Cooley 
says: **The limits to the exercise of the police 
power in these cases must be this: The regula- 
tions must have reference to the comfort, safety, 
or welfare of society. They must not be in con- 
flict with any of the provisions of the charter; 
and they must nut. under pretense of regulation, 
take from the corporation any of the essential 
rights and privileges which the charter confers. 
In short, they must be police regulations in fact, 
not amendments of the charter in curtailment of 
the corporate franchise.’’ Const. Lim. (6th Ed.) 
710. In Watertown v. Mayo, 109 Mass. 315, 12 
Am. Rep. 694, Mr. Justice Colt said: ‘“‘To a great 
extent the legislature is the proper judge ofthe 
necessity for the exercise of this restraining 
power. It is not easy to prescribe its limit. The 
law will not allow rights of property to be in- 
vaded under the guise of a police regulation for 
the preservation of health or protection against 
a threatened nuisance: and when it appears that 
such is not the real object and purpose of the 
regulation courts will interfere to protect the 
rights of the citizen.’’ In Matter of Application 
of Jacobs, 98 N. Y. 98, 50 Am. Rep. 636, Mr. 
Justice Earl says: ‘Generally it is for the legis- 
lature to determine what laws and regulations 
are needed to protect the public health and se- 
cure the public comfort and safety; and while its 
measures are calculated, intended. convenient, 
and appropriate to accomplish these ends, the 
exercise of its discretion is not subject to review 
by the courts. But they must have some relation 
to these ends. Under the mere guise of police 
regulations, personal rights and private property 
cannot be arbitrarily invaded. and the determi- 
nation of the legislature is not final or conclusive. 
If it passes an act ostensibly for the public health, 





and thereby destroys or takes away the property 
ofa citizen, or interferes with his personal lib- 
erty, then itis for the ccurts to scrutinize the act, 
and see whether it really relates to and is eon- 
venient and appropriate to promote the public 
health.’ Again, referring to the same subject, 
he says: ‘‘Such legislation may invade one class 
of rights to-day and another to-morrow, and, if 
it can besanctioned under the constitution, while 
far removed in time, we will not be far away in 
practical statesmanship from those ages when 

overnmental prefects supervised the building 

f houses, the rearing of cattle, the sowing of 
seed, and the reaping of grain, and governmental 
ordinances regulated the movements and labor 
of artisans the rate of wages, the price of food, 
the diet and clothing of the people, and a large 
range of other affairs long since in all civilized 
lands regard as outside of governmental func- 
tions. Such governmental interferences disturb 
the normal adjustments of the social fabric, and 
usually derange the delicate and complicated 
machinery of industry, and cause a score of ills 
while attempting the removal of one.’’ In the 
Slaughter-House Cases, 16 Wall. 36, 87, 21 L.. Ed. 
394, Mr. Justice Field, referring to the police 
power of the state, said: ‘All sorts of restric- 
tions and burdens are imposed under it, and 
when these are not in conflict with any constitu- 
tional prohibitions or fundamental principles 
they cannot be successfully assailed in a judicial 
tribunal. * * * But under the pretense of 
prescribing a police regulation ‘the state cannot 
be permitted to encroach upon any of the just 
rights of the citizen which the constitution in- 
tended to secure against abridgment.’ So, in 
Lawton v. Steele, 152 U.S. 133,14 Sup. Ct. Rep.499, 
38 L. Ed. 385, Mr. Justice Brown said. ‘-T'o jus- 
tify the state in thusinterposing its authority in 
behalf of the public, it must appear, first, that 
the interests of the public generally, as distin- 
guished from those of a particular class, require 
such interference; and, second. that the means 
are reasonable for the accomplishment of , the 
purpose, and not unduly oppressive upon in- 
dividuals. The legislature may not, under 
the guise of protecting the public interests arbi- 
trarily interfere with private business, or impose 
unusual and unnecessary restrictions upon law- 
ful occupations. In other words, its determi- 
nation as to what is a proper exercise of its 
police power is not final or conclusive, but is 
subject to the supervision of the courts.”’ 'Tiede- 
man’s Lim. of Police Power, §§ 85, 194; State v, 
Julow, 129-Mo. 163,31 S. W. Rep. 781, 29 L. R. 
A. 257,50 Am. St. Rep. 443; Ex parte Whitwell, 
98 Cal. 73, 32 Pac. Rep. 870,19 L. R. A. 727, 35 
Am. St. Rep. 152; Austin v. Murray, 16 Pick. 121; 
Commonwealth v. Alger, 7 Cush. 53, 85; Ex parte 
Sing Lee, 96 Cal. 354, 31 Pac. Rep. 245, 24 L. R. 
A. 195. 31 Am. St. Rep. 218; Coe v. Schultz, 47 
Barb. 64; Lake View v. Rose Hill Cem. Co., 70 
Ill. 191, 22 Am. Rep. 71; Bertholf v. O'Reilly, 74 
N. Y. 509, 30 Am. Rep. 323; Mugler v. Kansas, 
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123 U.S. 623, 661, Sup. Ct. Rep. 273, 31 L. Ed. 
205. 

The respondents cite and rely upon severa 
cases from the states of Massachusetts, Maryland, 
Tennessee, and Washington, where enactments 
upon the same subject were en‘ rced. Whileen- 
actments of similar character have been upheld 
in those states, an examination shows that they 
all differ materially in important features from 
the one here under consideration. The law in 
Massachusetts exempts all sales from its provis- 
ions made by officers acting ina fiduciary ca- 
pacity or under judicial process; and, while it 
declaresa sale made in violation of its provisions 
fraudulent and void as against creditors, it does 
not subject the seller and buyer acting in diso- 
bedience of the law to criminal prosecution. St. 
Mass. 1903, p. 389, ch, 415. Notwitstanding 
this, however, it seems apparent from the opin- 
ion in Squire & Co. v. Teller (Mass.), 69 N. 
E. Rep. 312, that the supreme court of that state 
regarded their statute as going to the very limit 
of constitutional authority when they said: ‘‘Al- 
though the requirements of the act are very 
strict, we cannot say that the determination of 
the legislature, as between the interests of own- 
ers of stocks of merchandise and their creditors, 
was so far wrong as to render the statute uncon- 
stitutional.”’ We apprehend, from a perusal of 
that opinion, that if there, as here, the determi- 
nation of the legislature had gone to the length 
of applying the provisions of that act to persons 
acting ina fiduciary or official capacity and under 
judicial process, and provided criminal punish- 
ment for the persons affected if they disobeyed 
such provisions, the court would have hesitated 
before pronouncing the act constitutional. 

Under the act of the state of Maryland, a sale 
made in disobedience of the statutory provisions 
is not absolutely fraudulent and void. as under 
our enactment, but is simply ‘‘presumed to be 
fraudulent and ycid as against the creditors of 
the seller.”” Laws Md. 1900, p.907, ch. 579. In 
the case cited from that state the question of the 
constitutionality of the act was neither presented 
nor decided. Hart vy. Roney, 93 Md. 432, 49 Atl. 
Rep. 661. 

So, under the act of Tennessee. a sale made in 
disobedience of the provisions thereof is only 
‘“‘presumed to befraudulent and void as against 
creditors of the seller.”” Acts Tenn. 1901, p. 234 
ch. 133. The Supreme Court of Tennessee held 
tbe act valid, Mr. Justice Wilkes dissenting. 
Neas v. Borches (‘Tenn.), 71S. W. Rep. 50. 

It will be noticed that in none of the acts thus 
far referred to, except in our own, is disobedi- 
ence of the provisions thereof by the seller and 
buyer made a criminal offense. The Supreme 
Court of Missouri, in State v. Julow, 129 Mo. 163, 
318. W. Rep. 781,29 L. R. A. 257,50 Am. St. 
Rep. 443, determining the validity of an act 
somewhat similar in character to the one here 
under consideration, said: ‘-If an owner,”’ ete., 
“obeys the law on which this prosecution rests, 


” 





he is thereby deprived of a right and a liberty to 
contract or terminate a contract as all others 
may. If he disobeys it, then heis punished for 
the performance an act wholly innocent, unless, 
indeed, the doing of such act guarantied by: the 
organic law, the exercise of a right of which the 
legislature is forbidden to deprive him, can, by 
that body,-be conclusively pronounced criminal. 
We deny the power of the legislature to do this, 
to brand as an offense that which the constitution 
designates and declares to be a right, and there- 
fore an innocent act; and consequently we hold 
thatthe statute which professes to exert such a 
power is nothing more nor less than a ‘legislative 
judgment,’ and an attempt to deprive all who are 
included within its terms of a constitutional right 
without due process of law.” 

The provisions of the act of the state of Wash- 
ington (Sess. Laws 1901, p. 222. ch. 109) are so 
materially different from those of our enactment 
that the case of McDaniels vy. Connelly Shoe Co., 
30 Wash. 549,71 Pac. Rep. 37, 60 L. R. A. 947, 
94 Am. St. Rep. 889, cited by respondents, as sus- 
taining the statute of that state, cannot be re- 
garded as authority herein. Nor, for the reasons 
given, can any one of the cases, from the several 
states referred to, be relied upon as controlling 
authority in this case. 

While it is within the province of the legisla- 
ture to prevent fraudulent sales as a protection 
to creditors, still, when it attempts todo this— 
to remove one evil—it must not so restrict indi- 
vidual rights and disturb industrial pursuits and 
usages as to cause a score of wrongs. 

We are of the opinion that the enactment in 
controversy abridges some of the inalienable 
rights of persons guarantied by tbe constitution; 
that it is not a proper exercise of the police pow- 
er of the state; that it deprives property of one 
of its chief attributes, and some persons, of the 
liberty to dispose of property as others may; that 
it punishes criminally one person for the doing 
of an act which another person in the same line 
of business may lawfully do; that it deprives the 
persons to whom it applies of a right of property 
without due process of law; and that, therefore, 
it is null and void. 

The judgment must be reversed, with costs, 
and remanded, with directions to the court be- 
low to proceed in accordance herewith. It is so 
ordered. 

Baskin, C. J., and McCarty J., concur. 


Notre.—Constitutionality of Legislation Prohibit- 
ing the Sale of Merchandise in Bulk.—Creditors are 
not only a very persistent class of our population but 
one also very ingeniousin their methods of enfore- 
ing their rights. Whenever the poor debtor has dis- 
covered a by way by which to evade the pressing 
exactions and hot pursuit of his creditor, the latter 
immediately proceeds to obstruct the new by way by 
some statute contrived in some fertile legal brain and 
thus destroy its efficacy as a means of escape to the 
beleaguered debtor. It does not happen often, how- 
ever, that the debtor tamely submits to the interposi- 
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tion of such legislative obstruction but rather seeks 
the assistance of the courts to remove it. 

That is the story repeated over again of the present 
conflict between debtor and creditor merchants over 
the enactment in the several states of legislation pro- 
hibiting the sale of merchandise in bulk. In three 
states such legislation has been declared unconstitu- 
tional. Squire & Co. v. Tellier (Mass.), 69N. E. Rep. 
312; Neas v. Borches (Tenn.), 71S. W. Rep. 50; Me- 
Daniels v. Connelly Shoe Co., 30 Wash. 549, 71 Pac. 
Rep. 87, 60 L. R. A. 947,94 Am. St. Rep. 889. In one 
state such legislation has been construed but the 
question of its constitutionality not raised. Hart vy. 
Roney, 98 Md. 432. In two states the act has been 
declared unconstitutional: Utah, by the court in the 
principal case; and Ohio, in a case just decided by the 
supreme court of that state but not reported, and in 
one decided by Judge Wing of the United States Dis- 
trict Court, on July 2, 1903, but not reported. 

The dissenting opinion of Justice Wilkes in the case 
of Neas v. Borches, supra, is evidently taking effect, 
from the manner in which courts holding such legis- 
lation unconstitutional is adopting almost verbatim 
the views expressed by this very learned and compe- 
tent jurist. Justice Wilkes said: ‘*While the equal 
or equitable distribution of a failing debtor’s prop- 
erty, and especially that of a failing merchant, may 
be alaudable purpose, stillit cannot be done at the ex- 
pense of a violation of the fundamental law of the land. 
No good reason can be given why merchants should 
be trammeled and restricted in the sale of their goods, 
when farmers, traders, manufacturers, and other 
dealers have the unrestricted right to sell when they 
please, provided it is done in good faith. Noris there 
any good reason why such a sale should, in the case 
of a merchant, be presumed to be fraudulent, when 
in the caseof other dealers, the presumption is in 
favor of good faith, and proof is required to show 
fraud. Nor is.there any good reason to restrict the 
merchant who is solvent from making sale of his 
goods, as he may deem advisable, in order to prevent 
the insolvent merchant from exercising the same op- 
tion and privilege. The sale of merchandise is no 
more affected by a public use than is the sale of farm 
products, or manufactured articles, or live stock, or 
the dealing in any commodity. The power to regu- 
late contracts made by merchants is not similar to that 
exereised to prevent nuisances, or the sale of liquors, 
or sales made in the night time under cireumstances 
that indicate crime or evasion of law, butit is simply 
the regulation of contracts between individuals, 
throwing a restriction around trade and commerce, 
which cannot be done under the guise or authority of 
the police power. I am of opinion that the act in 
question is not only vicious class legislation, but that 
it deprives a man of his property without due pro- 
cess of law, by restricting its free sale and disposi- 
tion, and is contrary to the law of the land and is 
therefore Unconstitutional and void.” 

It might not be uninteresting, or out of place, in 
this connection to append in this place the report of 
the legislative committee at the recent convention in 
New York City of the National Association of Credit 
Men on July 15,1904. -The report of the committee 
relating to its propaganda in the interest of “bulk 
law” legislation is as follows: 

“During that period laws regulating the sale of 
stocks of goods in bulk have been adopted in Con- 
necticut, Georgia, Kentucky, and the 7 -trict of Co- 
lumbia. In the state of New York a uwew Jaw was 
passed at the session of the legislature held early this 


" states during their past sessions. 





year, which follows in every detail the provisions of the 
general bill devised and promulgated by the national 
associationn. Efforts were made in the states of Ala- 
bama, Iowa, Mississippi, and New Jersey to secure 


‘bulk sale legislation, bills having been introduced in 


the legislatures of these commonwealths, but your 
committee regrets to report that they failed of pas- 
sage. In the states of Rhode Island and South Caro- 
lina much preliminary agitation was suggested and 
conducted through this association, but in neither case 
did the situation develop sufficient interest to warrant 
the introduction of bills in the legislatures of these 
The legislature of 
the state of Vermont will convene in the month of 
October ofthis year, and it is earnestly advised that 
efforts be made to secure the passage of a bulk sale 
bill during the coming session. 

The association year 1903-1904 has also been fruit- 
ful of many determined and in some instances effect- 
ive attacks upon the constitutionality of bulk sale leg- 
islation, a summary of which your committee is 
pleased to present, as follows: In the state of Cali- 
fornia, in a case where the entire effects of a restaur- 
ant had been disposed of in contravention of the bulk 
sale law of that state, an effort was made to subject 
the fixtures of this restaurant to the operations of the 
law. The minor court to which the question was sub- 
mnitted ruled that the fixtures of a restaurant do not 
constitute a part of the stock of goods, and, therefore, 
should not be held as coming within the purview of 
the restrictions imposed by the bulk law of the state. 
This question has not as yet been passed upon by a 
higher court. In Oklahoma a case has arisen injwhich 
anentire stock of goods was exchanged for a livery 
stable. One of the members of the association brought 
suit to set aside the sale on the ground that it was in 
violation of the bulk law of the territory of Okla- 
homa, but the probate court of that territory decided 
that the case in point did not constitute a sale within 
the meaning of the act referred to, as the stock of 
goods bad simply been exchanged for other effects 
and goods, therefore a barter and asale had taken 
place; further, in view of the fact that a barter was 
not prohibited under the law, the law itself had not 
in this instance been violated. This case has raised a 
most interesting and delicate point, and one that sug- 
gests a careful study as to the possibility of transac- 
tions of this eharacter defeating the purpose of 
bulk sale legislation. In Ohio, Referee in Bank- 
ruptey, Harold Remington, Esq., of Cleveland, 
delivered an opinion in the case of F. M. 
Davis & Co., denying the constitutionality of 
the bulk lw of that state, in which he held that the 
statute in question was not concerned with the exer- 
cise of police power, and that it was also unconstitu- 
tional in that it attempted to deprive citizens of their 
property and oftheir liberty to contract without ‘due 
process of law,’ and by denying them the equal pro- 
tection of the laws. This opinion was reviewed and 
approved by United States District Judge Hon. 
Francis J. Wing on July 2, 1908. Acting in conjunc- 
tion with the loca! associations of Cleveland and Cin- 
cinnati, and the Wholesale Grocers’ Association of 
Ohio, the National Association of Credit Men in- 
structed its counsel to appeal a similar case arising 
in Ohio to the supreme court of that state. The case 
was very ably argued by the counsel representing the 
association, but just as this report is in course of 
preparation your committee learns that the supreme 
court of Ohio has held the law to be unconstitutional, 
thus confirming the opinion of the United States 








116 


CENTRAL LAW JOURNAL. 





No. 6 








court for the northern district of Ohio. In the state 
of Indiana appeals to the supreme court are still 
pending on questions involving the constitutionality 
of the original bulk law of that state, and al-o the ex- 
isting statute. 

Notwithstanding the regrettable development in 
reference to this legislation in the state of Ohio, your 
committee feels not only extremely gratified, but 
amply compensated, in being enabled to report that 
in acase involving the constitutionality of the bulk 
law of the state of Massachusetts the law was sus- 


tained in an exceptionally strong and sweeping opin- © 


ion delivered by Judge Knowlton of the supreme 
judicial court. While your committee is not as yet 
advised of the conclusions reached by the supreme 
court of Ohio, it cannot refrain from calling attention 
to the radical differences of judgment exhibited in 
the opinion confirmed by Judge Wing of the United 
States district court and the opinion written by Judge 
Knowlton of Massachusetts. In the former it was 
held that the statute was not concerned with the ex- 
ercise of police power, while Judge Knowlton states 
that the legislature (of Massachusetts) undoubtedly 
assumed to act under what is broadly termed the po- 
lice power. It was also held in the Ohio case that an 
attempt was made under the statute of that state to 
deprive citizens of their property and of their liberty 
to contract, without due process of law, and by deny- 
ing them the equal protection of the laws; but Judge 
Knowlton claims that the power of the legislature to 
regulate and limit the making of contracts and the 
use and disposition of property is very broad.” 
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1. ACCOUNT STATED—What Constitutes.—In stating an 
account, the transaction must be understood by the par- 
ties as a final adjustment of the respective demands be- 
tween them.—Haish y. Dillon, Neb., 98 N. W. Rep. 818. 


2. AcTION—Appeal in Another Sult.—Where two ac- 
tions are independent of each other and a decision in 
one will not determine the other, a stay of the second 
will not be granted pending an appeal in the first.—Jen- 
kins v. Baker, 86 N. Y. Supp. 958. 


8. ACTION — Stay of Proceedings.—Stay of proceedings 





nanother action between plaintiffand defendant in 
another county cannot be obtainedin an actionat law 
for damages.—Purdy v. Baker, 86 N. Y. Supp. 1065. 

4. ADMIRALTY — Costs Where Suit Dismissed for Lack 
of Jurisdiction —On the dismissal of a suit in admiralty 
because the cause of action is not within the admiralty 
jurisdiction, the court has no power to award costs.— 
Reliance Lumber Co. v. Rothschild, U. 8. D. C.,E. D. 
Pa., 127 Fed. Rep. 745. 

5. ADMIRALTY—Right to Sue.—An objection that a sea- 
man was not entitled to sue alone in admiralty for in- 
juries, by reason of his alleged minority, could not be 
made for the first time on appeal.—Paauhau Sugar 
Plantation Co. v. Palapala, U.S. C. C.of App., Ninth 
Circuit, 127 Fed. Rep. 920. 

6. ALTERATION OF INSTRUMENTS — Immaterial Eras- 
ures.—An erasure ina building contract of words ac- 
knowledging the receipt of payment of the first install- 
ment due thereunder is not material where the inStall- 
ment has not in fact been paid.—Sullivan v. California 
Realty Co., Cal.,75 Pac. Rep. 767. 

7. APPEAL AND ERROR—Directing Judgment.—W here 
the supreme court remands a case, with directions, the 
district court must literally obey the mandate.—Story 
vy. Robertson, Neb.,98 N. W. Rep. 825. 


8. APPEAL AND ERROR — Modifying Decree.— 
Where in a suit for an accounting the decree 
of the court below confirmed a report of the 


auditor finding in favor of the complainant and 
adjudged that he recover costs from the defend- 
ant, but did not interms adjvudge that he recover the 
amount found due by the auditor, this court, in aftirm- 
ing the decree, may modify it by the addition of a 
clause that the complainant recover.—Eclipse Bicycle 
Co. v. Farrow, Dist. Col. App., 832 Wash. Law Rep. 265, 
peal.—Head vy. Selleck, Conn., 57 Atl. Rep. 281. 

9, APPEARANCE—Effect of.—The appearance of a de- 
fendant, where the motion challenges the jurisdietion 
of the court over the subject-matter, and is not well 
founded, is equivalent to a service of a summons,—Per- 
rine v. Knights Templars’ & Masons’ Life Indemnity 
Co., Neb., 98 N. W. Rep. 841. 

10. ARMY AND NAVY—Enlistment of Minor in the Ma- 
rine Corps.—An enlistment in the marine corps by a 
minor 19 years of age is valid, although without the 
consent of his father; and such minor is not entitled to 
be discharged trom such entistment upon the applica- 
tion of his father.—Elliott v. Harris, Dist. Col. App., 32 
Wash. Law Kep. 378. 

11. ASSAULT AND BATTERY — Sexual Crimes.—To con- 
stitute the crime of committing a lewd act on the body 
of a child under 14 years of age, there must not only be 
a lewd act, but it must have been committed on the body 
of the child.—People v. Stouter, Cal., 75 Pae, Rep. 780. 

12. ATTORNEY AND CLIENT—Attacking Honesty of 
Judge.—The use in a pleading of language constituting 
a reflection on a justice of the supreme court as a judi- 
cial officer held not excusable because of a disclaimer 
that any such meaning was intended.—J/n re Snow, 
Utah, 75 Pac. Rep. 741. 

13, ATTORNEY AND CLIENT — Contingent Fees.—When 
services of an attorney are nota suflicient considera- 
tion for a contingent fee, the attorney may recover the 
value of actual services rendered his client.—Dorr y, 
Camden, W. Va., 468. E. Rep. 1014. 

14. AUCTIONS AND AUCTIONEERS—Passing Title.—Pur- 
chasers at auction sale held to have obtained no title to 
the property, soas to authorize them to maintain re 
plevin.—Hand v. Matthews, Pa., 57 Atl. Rep. 351. 

15. BANKRUPTCY—Disallowance of Payments of Trus- 
tee.—W here an order affirming a special masters’ report 
disallowing payments by a trustee in bankruptcy was 
not appealed from, or other effort taken to review the 
same, until more than a year had elapsed, it became 
final, and was not subject to modification on motion.— 
In re Hoyt & Mitchell, U. 8. D. C., E. D. N. Car., 127 Fed. 
Rep. 968. 
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16. BANKRUPTCY—Exemptions —Where wages,claimed 
by a bankrupt to be exempt under Ballinger’s Ann. 
Codes & St. Wash. § 5412, were earned before the amend- 
ment of such section by Laws Wash. 1901, p. 294, ch. 139, 
the exemption was not affected by such amendment.— 
In re.Holden, U.S. D. C., D. Wash., 127 Fed. Rep. 980. 


17. BANKS AND BANKING—Forged Signature.—Savings 
bank held not guilty of negligence in paying draft on 
forged signature.—Ferguson v. Harlem Sav. Bank, 86 N. 
N. Y. Supp. 825. 

18. BANKRUPTCY—Funds in Hands of Receiver.—Facts 
held to require the receiver, appointed in an action in 
the state court, to turn over part of tbe funds in his 
hands to the trustee in bankruptcy.—/nre English, U.S. 
Cc. C. of App., Second Circuit, 127 Fed. Rep. 940. 

19. BANKRUPTCY—Kent of Buildings Used by Trustee. 
—Landlord held entitled tv compensation tor the use 
and occupation of buildings by the tenant’s trustee in 
bankruptcy.—Jn re Luckenbill, U. 8. D. U., E. D. Pa., 127 
Fed. Rep. 934. 

20. BILL OF EXCEPTIONS—Agreed Statement of Facts 
asa Substitution Theretor.—W here an agreed statement 
of facts is duly signed by the respective parties, sub- 
mitted to the court and made a purt of its record, a 


formal bill of exceptions is not necessary to enabie this - 


court to consider it On appeal from the judgment of the 
trial court ,thereom.—American Surety, etc., Co. v. 
Walker, Dist. Col. App., 32 Wash. Law Kep. 345, 

21. BILLS AND NoOtTEsS—ASsignment by Delivery.—Al- 
though a noteis nonnegotiable, its assignment, by de- 
livery, passes equitable title which is binding on the 
maker after notice given before actual payment by him 
to attaching creditor of original Owner.—Johnson y. 
Hibbard, Utuh, 75 Pac. Rep. 737. 

22. BILLS AND NOTES — Collateral Agreement as to 
Amount to be Paid.—Where by its terms a promissory 
note contains a promise to pay a sum certain, evidence 
is not admissible to show a collateral understanding 
that a certain sum should in future be credited upon it, 
and that the paper should then be considered a promis- 
sory note for the balance.—Knight v. Walker Brick Co., 
Dist. Col. App., 32 Wash. Law Rep. 827. 

23. BILLS AND NOTEsS—Consideration.—In an action 
on a note given for a ji. fa., Where defendant claimed 
that the sale of the fi. fa. was traudulent, an instruction 
that defendant must show that he had retransterred 
the fi. fa. to plaintiff in writing, held properly de- 
nied.—Farkas v. Monk, Ga., 46 S. K. Rep. 670. 

24. BROKERS — Compensation. — Real estate brokers 
held entitled to recover for services in preparing for 
auction, although owner himself sold property on day 
before auction.—Donald v. Lawson, 87N. Y. Supp. 485. 

25. CANALS—Public Highways.—Part of the Délaware 
& Hudson Canal, purchased and used by a manufactur- 
ing company for transportation purposes, held a public 
highway.—New York Cement Co. v. Consolidated Rosen- 
dale Cement Co., N. Y., 70 N. E. Rep. 451. 

26. CANCELLATION OF INSTRUMENTS — Building Con- 
tract.—A void building contract cannot be canceled, if 
plaintiff does not offer to pay for work done and ma- 
terial furnished, or to place defendant in his former 
position.—Sullivan y. California Realty Co., Cal., 75 
Pac. Rep. 767. 

27. CARRIERS—Duty to Furnish Transfers.—The mere 
fact thata street railway conductor did not have the 
usual transfer tickets did not absolve the street railway 
from the statutory duty of furnishing transfer tickets.— 
Rosenberg v. Brooklyn Heights R. Co., 86 N. Y. Supp. 
S71. 

28. CARRIERS — Injury by Reason of Overcrowded 
Platform.—A street car company having entire charge of 
a platform from which access to its cars was obtained 
held liable for injuries to a passenger caused by the 
company permitting the platform te become over- 
crowded.—Dittmar v. Brooklyn Heights R. Co.,86N. Y. 
Supp. 878. 





29. CLERKS OF CouURTs — Action on Official Bond.— 
Where there has been a breach of official duty by a 
clerk, resulting in substantial damage, suit may be 
brought on the official bond inthe name of the United 
States, for the use of the party injured.—United States 
v. Bell, U..8. D. C., E. D. Pa., 127 Fed. Rep. 1002. 

30. CHATTEL MORTGAGES—Advancements to Harvest 
Crop.—Advancements by a mortgagee to harvest a crop 
of hemp, held to warrant the application of the proceeds 
of the crop to such advancements us against a subse- 
quent mortgagee with notice.—Dickensoun v. Columbus 
State Bank, Neb., 98 N. W. Rep. 813, 

31. COLLISION—Cost of Repairs.—Where repairs made 
necessary by collision and other repairs ure made at the 
same time, the cost of the survey and docking charges 
will be divided.—The Bratsberg, U. 8. D. U., E. D. 
Pa., 127 Fed. Kep. 1005. 

32. COMMERCE — Constitutional Law.—Ky. St. 1903, § 
4077 et seqg., imposing a tax on the intangible property of 
an express company, held not unconstitutional, as an 
unwarranted interference with interstate commerce.— 
Coulter vy. Weir, U.8. O.C. of App., Sixvh Circuit, 127 
Fed. Rep. 897. 

33. COMMERCE—Interstate Law.—A sale of whisky to 
a foreign corporation, to be shipped to the buyer in New 
Urieans, held an act of interstate commerce, and there- 
fore not within Const. La, 1898, art. 264, regulating the 
business of foreign corporations within the state.— 
Julius Kessler & Cv. vy. K. F. Perilloux & Uo., U. 8. C. C., 
E, D. La., 127 Fed. Rep. 1011, 

84. CONSTITUTIONAL Law — Cider Vinegar.—Agricul- 
tural Law, Luws 1893, p. 667, ch. 888, § 50, denning adul- 
terated Vinegar, held unconstitutional, as coutaiming an 
unjust discrimination in favor of farmers and purchas- 
ers of cider trom them,.—State v. Windholz, 86 N. Y, 
Supp. 1015. 

85. CONTRACTS—Extension of Time for Completion of 
Building.—A Clause in a building contract, authorizing 
the owner to make alterations, etc., held not to require 
the contactor to perform within the time provided, or 
pay a penalty for delays occasioned by alterations so 
made,—Small vy. Burke, 86 N. Y. Supp. 1066, 

36. CONTRACTS—Lilegality.—A contract for services in 
securing contracts by a favoritism from state officers by 
reason of social and political relations with such officers 
is void as agaimstpublic policy.—Drake v. Lauer, 56N. 
Y. Supp. 986. 

37. CONVEYANCES—Consideration.—A_ conveyance by 
a wife, in which her husband joined, of property pre- 
viously conveyed tu her by her husband, is not a consid- 
eration moving from the husband so as to supportan 
agreement by the grantee to pay a debt of the husband. 
—Hurd v. Wing, 86 N. Y. Supp. 907. : 

38. CORPORATIONS —ACcts of President.—A corporation is 
chargeable with the acts and admissions of its president 
as a general agent.—Rapp v. Hutchinson Stair Elevator 
Co.,87 N. Y. Supp. 459. 

#9. CRIMINAL KVIDENCE—Consolidation of Causes.— 
Separate suits against newspapers for publishing the 
same alleged libel, in which the issues of fact were sub- 
stantially identical, held properly consolidated, under 
Rev. St. § 921.—Butler v. Courier-Citizen Co., U. 8.0. C. 
D. Mass., 127 Fed. Rep. 1015. 

40. CRIMINAL LAw—Attempt at Sexual Crime.—An at- 
tempt to commit a crime may be punished by imprison- 
ment for a definite term of years, although the crime, if 
accomplished, is punishable for aterm which may be 
for life.—People v. Stouter, Cal., 75 Pac. Rep. 750. 

41. CRIMINAL LAW—Juror’s Eligibility.—Ineligibility 
because of prior service inthe same court during the 
same year is ground for challenge, but not cause fora 
new trial.—Jordan vy. State, Ga., 468. E. Rep. 679. 

42. CRIMINAL LAW—Principal in Seeond Degree.— 
To constitute one a principal in the second degree, he 
must be present when the crime is committed and aid 
the actual perpetrator.—Thornton y. State, Ga., 468. E. 
Rep. 640. 
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43. CRIMINAL TRIAL—Order of Admitting Testimony.— 
The order in which testimony is admitted is in the dis- 
cretion of the court, and unless abuse is shown 4 con- 
viction will not be reversed therefor.—State v. Druxin- 
man, Wash., 75 Pac. Rep. 814. 

44. CRIMINAL TRIAL—Refusal to Exclude Statement.— 
The refusal to exclude a paper purporting to be the 
statement of the accused before the coroner’s jury is not 
cause for new trial, where defendant’s counsel con- 
sented to its admission.—Williams v. State, Ga,, 46 S. E. 
Rep. 626. 

45. DAMAGES—Excessive Judgment.—Where plaintiff 
was about 65 years of age, and was earning $1.50 per day 
a judgment for $1,500 for personal injuries held exces- 
sive.—Johnson v. Heath, Neb., 98 N. W. Rep. 832. 

46. DAMAGES—Excessive Verdict for Loss of Foot.—A 
verdict for $8,000 for injuries necessitating the amputa- 
tion of a foot of a car repairer held not excessive.— 
Quinn v. Brooklyn Heights R. Co., 86 N. ¥. Supp. 883. 

47. DEEDS — Conveyance When Under Influence of 
Liquor.—Excessive use of intoxicating liquors held not 
sufficient to disqualify one from conveying real estate 
unless intoxicated when he made -the deed.—Curtis vy. 
Kirkpatrick, Idaho, 75 Pac. Rep. 760. 

48. DEEDS—Snuifliciency of Title Papers.—That written 
papers do not sufficiently convey legal record title isnot 
sufficient to defeat intention that title should vest, 
where contract has been performed and consideration 
paid.—Luesenhop Vv. Einsfeld, 87 N. Y. Supp.268. 

49, DESCENT AND DISTRIBUTION—Children of the Half 
Blood.—A half-brother cannot inherit, while his mother 
and a sister of the whole blood are alive.—Rice v. Bam- 
berg, 8. Car., 46S. E. Rep. 1009. 

50. DIVORCE—Re -opening Case to Assess Maintenance 
for Children.—Where the decree of divorce is silent on 
the subject of the custody and support of the child, and 
the mother having voluntarily assumed such custody 
and support and having refused atender of assistance 
by appellant, the court was without power or jurisdic- 
tion to reopen the case and require appellant, as father 
of the child, to reimburse the appellee for sums ex- 
pended by her in the maintenance and educationof the 
child during the time that elapsed between the date of 
the decree of divorce andthe time of filing the petition, 
—Demonet v. Burkhart, Dist. Col. App., 32 Wash. Law 
Rep. 244. 

51. DivorcE—Residence in Two Jurisdictions.—Where 
the residence required by the laws of one jurisdiction for 
purposes of divorce is the same as that required in an- 
other jurisdiction for the exercise of the clective fran- 
chise—both requiring that it bein good faith and with 
the intention of remaining there and muking it his fixed 
and permanent home—a party cannot at the same time 
bea resident of one jurisdiction forthe one purpose 
and of another jurisdiction for the other purpose.— 


Downs v. Downes, Dist. Col. App., 82 Wash. Law Rep. 
228. 
52. DOWER — Antenuptial Agreement. — Antenuptial 


agreement, by which wife surrendered dower and inter- 
est in personal estate of husband, held not inequitable 
or improvident, so as to prevent its enforeement.—Cum- 
mings v. Cummings, R. I., 57 Atl. Rep. 302. 

53. EJECTMENT—Possession Sufficient as Against Mere 
Trespasser.—Where possession has once been taken and 
ownership exercised thereunder, a @Gontinuing con- 
structive possession up to a reasonable time before 
bringing the action is sufficient as against an intruder 
who makes-no!pretense fof color of title.—Chesapeake 
Beach Ry. Co. v. Washington, Potomac & Chesapeake 
Ry. Co., Dist. Col. App., 32 Wash. Law Rep. 30. 

54. ELECTIONS—Executrix’s Set-off of Rent.—On trial 
of executrix’s set-off of rent against claims against es- 
tate, evidence of fair rental value of premises held ad- 
missible.—Wright v. Davis, N. H.,57 Atl. Rep. 335. 

55. ELECTIONS—Right to Place on Official Ballot.—Any 
combination of voters which has polled 2 per cent. of 
h e highest vote at the next preceding election is apo 





a 


litical party having a right to put nominations on ballot 
by certificate.—Independence Party Nomination, Pa., 57 
All. Rep. 344. 

56. EVIDENCE—Judicial Notice.—Judicial notice may 
be taken that in a few days an affidavit canbe for- 
warded from New Orleans to New York.—Bouden y. 
Long Acre Square Bldg. Co., 86 N. Y. Supp. 1080. 

57. Equiry—Province of Jury.—Findings of a jury in 
equity are advisory only, and may be adopted, or 
amended and adopted, orthe court may make findings 
independent of those of the jury.—Curtis v. Kirkpatrick, 
Idaho, 75 Pac. Rep. 760. 

58. Equity—Taxing Costs as to Parties.—In a suit by 
A for the use of B, an order directing the costs to be 
taxed against B, he not being a party, and not against 
A, is void as to B.—First Nat. Bank v. Cook, W. Va., 46 
8. E. Rep. 1027. 

59. EVIDENCE—Mare With Foal.—Opinion evidence of 
farmers and stockmen as to whether mare was with foal 
held admissible.—Boyer v. Chicago, R. I. & P. Ry. Co., 
Iowa, 98 N. W. Rep. 764. 

60. EVIDENCE—True Consideration for Deed.—Parol 
evidence as to true consideration of a deed under which 
plaintiff claims in ejectment, and the manner in which 
it was to be paid, is notadmissible as contradicting the 
written instrument.—Wilcox v. Priester, 8. Car., 468. BE. 
Rep. 553. 

61, EXECUTION—Party in Interest.—A surety in an exe- 
cution levied on the property of the principal debtor 
has such an interest in thecontroversy as to entitle him 
to appeal from a judgment discharging him from the 
lien.—Hanna v. Charleston Nat. Bank, W. Va., 468. E. 
Rep. 920. 

62. EXECUTORS AND ADMINISTRATORS—Claim Against 
Estate.—A creditor of an insolvent, after having applied 
on the debt securities in his hands, can prove only the 
balance against the estate of the insolvent. — Van 
Winkle v. Blackford, W. Va., 46 8. E. Rep. 589. 

63. EXECUTORS AND ADMINISTRATORS—Joint Liability. 
—An administratrix held to be jointly liable with her co- 
administrator, where she signed joint checks with him, 
thereby permitting him to convert money of the estate. 
—Palmer vy. Ward, 86 N. Y. Supp. 990. 

64. EXECUTORS AND ADMINISTRATORS — Payment of 
Commissions.—Legacies of property, bequeathed to be 
divided among certain persons, held liable for their pro- 
portionate share of executor’s commissions. —ZJn re 
Fisher, 87 N. Y. Supp. 567. 

65. EXECUTORS AND ADMINISTRATORS—Sales by Exe- 
cutors.—U nder Code Civ. Proc. § 951, on appeal from an 
order confirming a sale of real estate by an executor, it 
was the duty of appellant to furnish the return of sale. 
—Inre Robinson's Estate, Cal., 75 Pac. Rep. 777. 

tif. EXECUTORS AND ADMINISTRATORS—Sale of Land. 
—Where property of adecedent was sold under a de- 
court to pay debts, aclaim that the sale was 
made under a power of the will is without foundation .— 
Rice v. Bamberg, 8S. Car., 46 8S. E. Rep. 1009. 


cree ot 


67. FEDERAL CouRTS—Ancillary Jurisdiction.—A fed- 
eral court held to have ancillary jurisdiction of a bill to 
restrain further prosecution of'a suit at law pending m 
such court, before judgment, without regard to the citi- 
zenship of the parties.—Leigh v. Kewanee Mfg. Co., U. 
8.C.C., N.D. IIL, 127 Fed. Rep. 990. 

68. FIRE INSURANCE—Breach of Condition of Policy. 
—A statement, under Code 1899, ch. 125,§ 64, in an action 
onan insurance policy, specifying a clause of a policy 
of insurance not complied with, is not open to demurrer 
for insufticiency.—L. Posenthal Clothing & Dry Goods 
Co. v. Scottish Union & National Ins. Co., W. Va., 46S. E, 
Rep. 1021. 

69. FIRE INSURANCE—Right of Creditors.—Payment by 
insurer to holder of void policy of fire insurance in 
compromise of claim thereon held not to render the in- 
surer liable in aetion-thereon by creditors of the holder. 
—Dunham v. Citizens’ Ins. Co., Wash., 75 Pac. Rep. S04. 
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70. FIXTURES—Heating Apparatus.—A heating appa- 
ratus, installed in a building by a contractor purchasing 
the apparatus under a contract of conditional sale, held 
a part of the realty.—Jermyn y. Hunter, 87 N. Y. Supp. 
546. 

7l. FORGERr—Evidence.—In prosecution for forgery, 
wherethe defense was agency, certain question held 
properly excluded as irrelevant, and beeause it was not 
shown that witness knew anything competent and ma- 
terial.—State v. Rivers, lowa, 98 N. W. Rep. 785. 

72. FRAUDULENT CONVBEYANCES—Constructive Trusts. 

-One who had givena fraudulent mortgage on land 
which had subsequently been sold under execution and 
repurchased by mortgagee held not entitled to relief 
ugainst the mortgagee.—Chantler v. Hubbell, Wash., 75 
Pac. Rep. 802. 

73. GIPTS—Declaration of Testator in Establishing 
Gift Causa Mortis.—A donatio causa mortis, or a gift made 
in contemplation of impending death, is in the nature 
of a testamentary disposition; and the declarations of 
the donor at or about the time of making it, or at the time 
itisalleged to have been made, are admissible, if they 
constitute part of the res geste, and tend to show the in- 
tention of mental condition of the donor.—Dawson v. 

Waggaman, Dist. Col. App., 32 Wash. Law Rep. 226. 


74. GIFTS—Property Conveyed.—Where children of 
testator agreed to give all their interestin his estate to 
their mother, the surplus income paid to the mother in 
cach year of her life passed to her, and need not be ac- 
counted for by her representatives.—Jn re Sproule’s Es- 
tute, 87 N. Y. Supp, 432. 


75. GUARANTY—Consideration.—A guaranty of pay- 
ment for machinery, after execution of the contract of 
sale, but before delivery, is based on a sufficient con- 
sideration.—Providence Mach. Co. v. Browning, 8. Car., 
45S. E. Rep. 550, 


76. HEALTH—Failure to Comply with Laws.—The test 
asto the application of Laws 1897, p. 468, ch. 415, § 20, as 
amended by Laws 1899, p. 351, ch. 192, relating to the 
constraction cf flooring in city buildings, is whether the 
tlooring is tobe constructed of fireproof material, and 
not whether the floor beams are wooden or iron.—Holz- 
manv. Katzman, 87 N. Y. Supp. 478. 


77, HiGHWAYS—Narrowing on Account of Barn.— That 
a barn is located in the line of a road at one point, and 
the road is narrowed seven or eight feet, does not make 
itunlavful.—Sanford v. Board of County Com’rs, Neb., 
98 N. W. Rep. 822. 

78. HOMICIDE—Manslaughter.—Where one points a 
loaded pistol at another, though he thinks it is not 
loaded,and pulls the trigger, whereby the person as- 
saulted is killed, he is guilty of manslaughter.—Ford v. 
State, Neb., 98 N. W. Rep. 807. 


79. HOMICIDE—Self Defense.—One is not justified in 
taking a life in self-defense merely because he believes 
his own life in danger, but he must in addition have rea 
son to so believe.—State v. Stockhammer, Wash., 75 Pac 
Rep. 810. 


80. HUSBAND AND WIFE—Agency as to Sale of Land. 
~A wife, having told her husband to sell their land on 
such terms as he thought best, is bound by his contract. 
~Meylink v. Rhea, Iowa, 98 N. W. Rep. 779. 


81. HUSBAND AND WIFE—Lease of Community Prop- 
erty.—A lease of community property by a husband 
without the concurrence of his wife or a joint owner held 
invalid.—Snyder v. Harding, Wash., 75 Pac. Rep. 812. 


82. INDICTMENT AND INFORMATION—Designation of 
Defencant.—An indictment against ‘John Doe, a Chin- 
ese person whose true name is tothe grand jurors un- 
known,” held void for insufficiency of description.— 
United States v. Doe, U. 8. D. C.,N.D. Cal., 127 Fed. 
Rep. 982. 

88. LANDLORD AND TENANT — Leasing Farm on 


Shares.—A lease of a farm on shares held to vest in ten- | 


ant one-half of the wheat, rye, corn, and oats, and the 


* whole of any other crop he might choose to raise.—Jn re 
Luckenbill, U. 8. D. C., E. D. Pa., 127 Fed. Rep. 984. 

84. MASTER AND SERVANT—Duty to Warn Servant of 
Danger.—Declaration in action by servant for injuries 
held not demarrable in failing to show duty on defend- 
ant’s part to warn plaintiff of danger.—Gince v. Beland. 
R. 1., 57 Atl. Rep. 300. 

$5. MASTER AND SERVANT—Injury to Railroad Em- 
ployee.—A railroad company held, as matter of law, not 
required to prescribe and observe both of two rules to 
prevent injury to one cleaning out the ashpan of a loco- 
motive by its being started up while he is under it.— 
Lane v. New York Cent. & H. R. R. R. Co., 86 N. Y. Supp. 
947. 

86. MASTER AND SERVANT—Safe Place to Work.—A 
car repairer, injured in the process of his work, held en- 
titled to goto the jury on the question of defendant 
having failed to furnish a safe placeto work by failing 
to promulgate rules, etc.—Quinn v. Brooklyn Heights 
R. Co., 86 N. Y. Supp. 883. 

87. MASTER AND SERVANT—Who are Fellow Servants. 
—A bell boy ina hotel and the elevator boy are fellow 
servants.—Kitchen Bros. Hotel Co, v. Dixon, Neb., 98 N. 
W. Rep. 816. Pe 

88. MECHANICS’ LIENS—Declarations.—A subcontrac 
tor held to have no greater right of lien because of false 
statements of the owner and contractor as to the amount 
due; she having suffered no loss by relying thereon.— 
Wolf v. Mendelsohn, 87 N. Y. Supp. 465. 

89, MINES AND MINERALS—Personal Injuries.—In an 
action for personal injuries, where plaintiff alleges that 
he was injured by the carelessness of a vice principal, 
defendant, under a general denial, can show that such 
person was a fellow servant.—Johnson v. Heath, Neb., 
o8 N. W. Rep. 832. 

90. MORTGAGES—Merchantable ,Title.—A purchaser of 
real estate at a foreclosure sale is entitled to a good 
merchantable title.—Dana y. Jones, 86 N. Y. Supp. 1000.. 


91. MUNICIPAL CORPORATIONS—Defective Streets.—A 
bicycle rider is not entitled to recover for injuries sus- 
tained by reason of a defect in the street, where the de;- 
fect would not have caused injury to an ordinary trav- 
eler.—Fox v. Clarke, R. I., 57 Atl. Rep. 305, 


92. MUNICIPAL CORPORATIONS—Ordinance Imposing 
Penalty.—Where ordinance prescribed a penalty, the 
court could not, in an action to recover the same, dis- 
pense with its imposition; the violation thereof being 
proven.—City of New York v. Hewitt, 86 N. Y. Supp. 882. 


93. MUNICIPAL CORPORATIONS—Pollution of Stream. 
—In an action for damages because of defendant city 
having discharged sewage intoa stream flowing through 
plaintiff's land, held error to admit testimony as to 
analysis of the water.—Vogt v. City of Grinnell, Iowa, 
98 N, W. Rep. 782. 


94. MUNICIPAL CORPORATIONS—Services of Attorney. 
—An attorney, employed by citizen to require city offi- 
cers to perform neglected duties, held not entitled to 
recover from the city for his services.—Park vy. City of 
Laurens, 8. Car., 468. E Rep. 1012. 


95. NAVIGABLE WATERS—Slough a Navigable Stream. 
—Aslough held a navigable stream.—Dawson v. Mc- 
Millan, Wash., 75 Pac. Rep. 807. 


96. PARTNERSHIP—Continuance of; Business Name.— 
Where one carrying on business under a firm name sells 
the business to one who carries it on in the same name, 
aformer dealer with the vendor is entitled to actual 
notice —Henry C. Werner Co. v. Calhoun, W. Va., 46 &. 
E. Rep. 1024. 


7. PARTNERSHIP—What Constitutes.—The terms of 
an agreement whereby plaintiffs, in addition to repay- 
ment of money loaned secured by an assignment of a 
tax certificate, were to share in the profits realized from 
the certificate over the ammount of the loan, beld not to 
make plaintiffs partners of defendants.—Statev. Vandi 
Hoogt, Dist. Col. App., 82 Wash. Law Rep. 282. 
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93. PATENtS—Fraudulent Misrepresentation.—A mis- 
representation by a seller of a patent right will not en- 
title the purchaser to rescind, unless it amounts to an 
untrue statement of some present fact.—Lederer v. Yule, 
N.J.,57 Atl. Rep. 309. 

99. PLEADING—Extent of Discretion of Trial Court in 
Granting Leave to Amend.—The grant or refusal of leave 
to amend is a matter within the discretion of the trial 
court and is not reviewable in the appellate court; and 
that the amendment may relateto the withdrawal of a 
pleain bar and its substitution by one in abatement, or 
the reverse, does not alter the rule.—Chunn y. City and 
Suburban Ry, Co., Dist. Col. App., 32 Wash. Law Rep. 

100. PRINCIPAL AND AGENT—Attorney’s Duty to Im- 
part Information Acquired.—Attorneys cannot withhold 
from the principal information acquired by them in the 
exercise of Such attorneyship, and use the same to ex- 
tortan increased compensation.—Dorr vy. Camden, W. 
Va., 468. E. Rep. 1014. 

1OL. PRINCIPAL -AND AGENT— Proving Authority of 
\gent.—The authority of an alleged agent to accept pay- 
ment of goods sold cunnot be proved by the mere decla- 
rations of such agent.— Excelsior Consumers’ Cigar Co. 
vy. Stracherjan, 87 N. Y. Supp. 489. 

102. PRINCIPAL AND AGENT—Revocation of Authority. 
—While the principal may revoke an agency coupled 
with an interest, he must pay the damages suffered 
thereby .—Milligan v. Owen, lowa, 48 N. W. Rep. 792. 


103. PRINCIPAL AND SURETY—Contribution Between 
Surefies.—A surety who pays more than his share, for 
which the sureties are liable, may in equity or by action 
at law enforce contribution for the excess paid by him 
from any surety who has paid nothing or less than his 
share.— Weston vy. Elliott, N. H., 57 Atl. Rep. 336. 


104. RAILROADS — Disobedience of.—In an action 
against a railroad company for negligence causing the 
death of an employee ofa mining company, contributory 
negligence resulting from a disregard of the mining 
company’s rules held a defense.—Smith vy. Centennial 
Eureka Min. Co., Utah, 75 Pac. Rep. 749. 

105. RAILROADS—Killing Mare With Foal.—The fact 
that a mare killed on a railroad track was with foal a 
the time is properly considered in estimating the owner's 
damages.— Boyer vy. Chicago, R. I. & P. Co., Iowa, 98 N. 
W. Rep. 764. i 

106. RAILROADS—Killing Person on Track.—On the 
issue whether a railroad company had acquiesced in the 
use by the public of a path across its track, evidence 
held not to show such acquiescence.—Le Duc vy. New 
York Cent. & H. R. R. Co., 87 N. Y. Supp. 364. 

107. RECEIVERS— Accounting.—Receiver in state court 
ofatirm held entitled to settlement of his accounts, 
where firm is adjudieated bankrupt, and assets are 
turned over to receiver in bankruptcy.—Bloch +. Bloch, 
SON. Y. Supp. 1047. 

108. RECEIVERS—Accounting. - On an interlocutory 
judgment for an accounting of plaintiff's share of the 
profits from the sale of stock, it was not necessary to 
appoint a receiver to protect plaintiff’s rights.—Spier v. 
Hyde, 87 N. Y. Supp. 285. 

109. RELEASE—Fraud in Procurement.—Where plaint- 
iff claimed thata release was induced by fraud, that her 
testimony was not in all respects cousistent did not au 
thorize withdrawal of question of fraud from the jury.— 
Hidden vy. Exeter, H. & A. St. Ry., N. H., 57 Atl. Rep. 333. 


110. REPLEVIN—Defective A fiidavit.—Where a judgment 
in replevin is brought up for review, and the affidavit 
is so fatally defective that it cannot be cured by amend- 
ment, the judgment will be reversed, and the cause dis- 
missed..—Armour & Co. y. Arres, Neb., 98 N. W. Rep. 843. 

ill. REPLEVIN—Value of Property —In replevin to 
recover possession of property or the value thereof, 
plaintiff cannot be limited tothe price for which de- 
fendant may have sold the same.—Cowden y. Mills: 
Idaho, 75 Pac. Rep. 766. 








112. Satts—Excuse for Nonperformance. —In an action 
ona contract forthe sale of oil, it was proper forthe 
court to permit a witness to summarize testimony as to 
oils purchased from other parties, and the cost thereof. 
—Wilson vy. Alcatraz Asphalt Co., Cal., 75 Pac. Rep. 787. 

113. TENANCY IN COMMON—Denial of Landlord’s Title. 
—<A lease of coinmunity property by a husband without 
the coneurrence of his wife orajoint owner held in 
valid.—Snyder v. Harding, Wash., 75 Pac. Rep. 812. 

114. TAXATION—Omitted Property.—An assessment in 
some form is a prerequisite to an action for the recov 
ery of taxes.—Thornberg vy. Cardell, lowa, 98 N. W. Rep. 
791. 

115. TELEGRAPHS AND TELEPHONES—Failure to De- 
liver.—Though, in a telegram, the name of the addressce 
is misp lled, recovery may be had for its nondelivery 
in the absence of reasonable efforts to deliver it —Hurl- 
burt v. Western Union Tel. Co., lowa, 98 N. W. Rep. 74. 

116. TRADE MARKS AND TRADE NAMES—Imitation of 
Label.—A manufacturer will be restrained from using « 
label in imitation of the label of another manufacturer 
of the same product.—Roncoroni v. Gross, % N. Y. 
Supp. 1112. 

117. TRADE MARKS AND TRADE NAMES—Infringement 
of Name of Magazine.—The publisher of a magazine 
under the title “Comfort” held to have a trade-name 
therein, infringed by the use of “Home Comfort” as the 
title of a magazine, entitling him to injunction without 
proof of damages.—Gannert v. Rupert, U. S. C, C. ot 
Second Circuit, App. 127 Fed. Rep. 962. 

118. TRADE MARKS AND TRADE NAMES—Letters of the 
Alphabet.—Letters of the alphabet, used to designate 
quality of an article, and not ownership, held not avail 
ableas a trade-mark.—Stevens Linen Works v. William 
& John Don & Co., U. 8. C. C. of App., Second Cireuit, 127 
Fed. Rep. 950. 

119. TRESPASS—Breaking Water Pipes.— A subcon- 
tractor engaged in excavating beld guilty of negligence 
in breaking a water pipe, from which water esea ped and 
flowed onto the premises of another.—Wheeler v. Nor- 
ton, 86 N. Y. Supp. 1095. 

120. TRESPASS—Excessive Damages.—In trespass de 
bonis asportatis, the fact thatthe verdict exceeded the 
mere value of the articles taken did not establish that 
the damages were exccssive.—Shibley v. Gendron, R. I., 
57 Atl. Rep. 304. 

121. TRIAL—Right to Open and Close.—In a proceeding 
for distribution of the estate of an inteState in a contest 
between parties, the right to open and close is in the dis- 
cretion of the court. —Sorensen y. Sorensen, Neb., {8 
N.W. Rep. 837. : 

122. Trusts—Control by Court After Trustee’s Death. 
—Discretion which vests in the court, on administration 
of trust fund after decease of trustee, to pay principal 
to cestui que trust, held exercisable only on evidence of 
necessities of cestui que trust.—Button v. Hemmens, 86 N. 
Y. Supp. 829. 

123. TRUSTS AND TRUSTEES - What is Sufficient to Es- 
tablish a Resulting Trust.—To establish a resulting trust 
by reason of the payment of the purchase money while 
the title istaken in the name of another, it must be 
shown either that the whole purchase money was paid 
by the person seeking to have such trust declared or 
that the purchase was of some definite interest or de* »~ 
minate aliquot part of the property.—Long v. Sect, 
Dist. Col. App., 32 Wash. Law Rep. 326. 

124. VENDOR AND PURCHASER—Fraud.—Where a ven 
dee has an opportunity for inspection, representations 
by the vendor as to the value of the property afford no 
basis for an action for fraud.—Mckibbin v. Day, Neb., 
98 N. W. Rep. 845. 

125. WITNESSES—When One Party to Contract is Dead. 
—In a proceeding.for the distribution of av estate, 
where an issue between rival claimants is the marriage 
of the intestate with athird party, thetestimony of 
such third party is inadmissible, under Code Civ. Proc. 
§ 329.—Sorensen vy. Sorensen, Neb., 98 N. W. Rep. $37. 








